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MAY 2 8 2014

SPECIAL NOTICE LETTER - URGENT LEGAL MATTER
PROMPT REPLY NECESSARY, CERTIFIED M MAIL' #7010 2780 0002 4356 4696
RETURN RECEIPT REQUESTED

Heidi B. Goldstein (Goodrlch Corporatlon)
Thompson Hine LLP
- 3900 Key Center
127 Public Square
* Cleveland, Ohio 44114

Re:  Cedar Chemical Corporation Superfund Site, West Helena, Phillips County, Arkansas
Request that you fund or perform RI/FS and reimbursement of costs
Special Notice: Please respond with a good-faith offer within 60 days

Dear Sir/Madam:

The purpose of this letter is to invite Goodrich Corporation, as a Potentially Responsible Party (PRP), to
enter into negotiations with the U.S. Environmental Protection Agency (EPA) to undertake a Remedial
Investigation and Feasibility Study (RI/FS) regarding hazardous substance contamination at the Cedar
Chemical Corporation Superfund Site in West Helena, Phillips County, Arkansas (Site). The EPA has
determined that there is a release or a substantial threat of a release of hazardous substance(s) at or from
the Site and has identified numerous parties as owner/operator or an arranger/generator who shipped
hazardous substances to the Site. The EPA has determined that there is contamination in the ground at
the Site. According fo copies of deed records and toll manufacturing agreements, you generated or
———-—ghipped-material-containing-a-hazardous-substance to-the Site.-Based on-your status.as.an

arranger/generator or transporter, the EPA has determined that you are potentially liable under Section
107(a) of the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA or
- Superfund), 42 U.S.C. § 9607(a), and are responsible for the cleanup of the Site, including all past costs
incurred by the EPA in responding to releases at the Site, The EPA is now contacting you and each PRP
to offer an opportunity to enter into negotiations to perform the selected response and resolve the
‘liability for the Site.

Opportunity to Negotiate

On behalf of the EPA, I am offering you this opportunity to enter into negotiations because the EPA
believes that Goodrich Corporation may be responsible for the cleanup of the Site under the Superfund
Law. I have enclosed a "special notice" which explains that responsibility more clearly in Enclosure 1.
This notice also explains the purpose of the enclosed Draft Settlement Agreement and Order on Consent
in Enclosure 2 and the enclosed Draft Statement of Work, which is Enclosure 3. A summary of past .
costs can be found in Enclosure 4. A list of all parties receiving this letter is contained in Enclosure 5.
Enclosure 6 includes one document as an example showing evidence that you sent hazardous substances
to the Cedar Chemical Corporation Superfund Site. '

Internet Address (URL) ® http://www.epa.gov/region6
Recycled/Recyclable ® Printed with Vegetable il Based Inks on 100% Recycled Paper, Process Chlorine Free
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Within fourteen (14) days of the receipt of this letter, I ask you to contact the EPA Superfund Cost
Recovery Enforcement Officer, Mr. Lance Nixon at (214) 665-2203 or nixon.lance@epa.gov, or have
your attorney contact the EPA Assistant Regional Counsel, Marvin Benton, at (214) 665-3190 or
benton.marvin@epa.gov, and let the EPA know whether you plan-to enter into on-going, good-faith
negotiations to enter into a settlement agreement with the EPA to perform a RUFS at the Site.

My staff will be available to explain the Superfund program and special notice process to you and
respond to any concerns and questions you may have. If you have any questions, please contact

~ Mr. Nixon. If you or your attorney have legal questions, please call Mr. Benton. If you have technical
questions, please contact the Remedial Project Manager, Mr. Philip Allen, at (214) 665- 85 16.

We look forward to working with you during the coming months

Sincerely yours,

Director
Superfund Division
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CUSTOM MANUFACTURING AGREEMENT

| THIS AGREEMENT dated as of the 2nd day of July, 1990, by and between The B.F.
GOODRICH COMPANY, a New York corporation, throngh its Spécialty Polymers and
Chemicals Division, having offices at 9911 Brecksville Road, Brecksville, Ohio 44141-3247
(hereinafter called "BFG"), and CEDAR CHEMICAL CORPORATION, a Delaware
corporation, having offices at 5100 Poplar Avenue, Memphis, Tennessee 38137 (hereinafter
called "CEDAR"); |

TNESSETH:

WHEREAS, BFG desires to have CEDAR manufacture dicyclopentadiene ("DCPD")

" comonomer formulations exclusively for BFG, using BFG proprietary Monﬁation, meeting the
specifications attached hereto and made a part hereof as Exhibit A (hereinafter called "Product”);
and ' '

WHEREAS, CEDAR, an experienced toll manufacturer, is willing to convert, at CEDAR’S

L]

facility located in West Helena, Arkansas (the "Facility"), Raw Materials into Product
.. exclusively for BFG, upon the terms and conditions hereinafier provided;

. NOW, THEREFORE, in consideration of the mutual agreements hereinafter set forth, it is
kereby agreed between the parties hereto as follows:
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ARTICLE - SUPPLY OF TECHNOLOGY RAW MATERIALS AND CONYERSEH_

(a) The BFG proprietary technology that BFG will provide to CEDAR includes, butis

not limited to, the detailed process steps in Exhibit B as well as the specifications for Raw
Materials in Exhibit C (the "Raw Mazenals"), the Product, and the process technology. BFG
shall make available to CEDAR, during start-up, personnel suﬁiclcnﬂy skilled to weach or
transfer its technology to CEDAR’S personnel.

(b) BFG, at its own expense and risk, shall deliver all Raw Materials (except nitrogen),
Jabels and packaging supplies necessary for the manﬁfacmre of Product to CEDAR at CEDAR’S
Facility at such times and in such quantitics as will cnable CEDAR to meet BFG’s orders for
Product,

(c) CEDAR will convert such Raw Materials into Product subject to thc terms and
condmons of this Agreement.

(&) This Agrecment has four (4) phases: (i) Trial Run; (ii) Séale«np Runs; (jii) Initial
Commercial Runs, and (iv) Commercial Runs, It is the parties’ joint intention to produce in
specification Product in all phascs of the Agreement. |

@ In the Trial Run, CEDAR will make best efforts to deliver to BEG
approximately 15,000 to 20,000 pounds of Product that meets the
specifications in Exhibit A. _

()  Inthe Scale up Run(s), both parties will make best offorts to optirmize
productivity to bring product cost into a commercial range. Feed blend
overheads will be recycled, and the parties will use their best efforts to

- optimize yield. |
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(ii)  Initial Commercial Runs will commence on the run after the first Scale up
Run that averages 20,000 pounds of Product per day. A mutually acceptable
initial standard yield will be set for Initial Commercial Runs. Both parties will
use their best efforts to quickly optimize standard yield and productivity and
reach the targeted productivity rates. Conversion fees will be adjusted to a per
pound basis in this phase as set forth in Article IV, Standard Yield and
productivity shall be set forth in Exhibit G 1o this Agreement.

(iv)  Commercial Runs will commence on the run after the first Initial Commercial
Run that averages the target goal of 40,000 pounds of Product per day, or
when it is mutually agreed that productivity has reached a practical level.
Conversion fees will be calculated as set forth in Article IV and documented
in Exhibit G.

(¢) - Initial Commercial and Commercial Runs will include a mixture of different types of
Product formulations, as will be initially set forth in Exhibit A. Additio_nal Product formulations
may be added to Exhibit A from time to time by mutual agreement. Similar Product
formulations, which include but are not limited to carbon black "B” formulations, "A”

- formulations with varying alcohol ratios, DCPD trimer formulations; and the feed blend itself as
- aProduct, will be toll manufactured at the same fee as determined for Product, as set forth
herein, uniess the cost to produce such additional Product formulations would be significantly

formulations before they are added.

It is not CEDAR’S intention 1o change'thé toll fee for every minor modification in the
process. Frém what CEDAR knows today, the additional Product formulations described m this
pafagr"aph will not change CEDAR'S operating costs and therefore, will not change the tolling
fee paid to CEDAR. '
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" (® Once the Tnitial Commercial Run period begins, in CEDAR’S invoice for each month,
production below the agreed-upon Yield shall be credited to BFG in an amount equal to the cost
~ of excess Raw Materials consumed as provided in Article IV, Section (h). If CEDAR exceeds
the agreed upon Yield, then CEDAR will bc paid by BFG an amount equal to one-half (1/2) the
cost of the Raw Materials saved thereby.

(8) I, following good faith negotiations, the parties cannot agree upon the standard Yield
and productivity to become Exhibit G at the end of the Scale-up Runs, this Agreement will
automatically terminate and CEDAR will retain'plant modifications. CEDAR w111 return to BFG
BFG loaned equipment installed in connection with plant modifications hereunder. _

(h) Nitrogen will be purchased by CEDAR that meets the specifications in Exhibit C,
BFG will reimburse CEDAR for the actuai cost of the nitrogen plus 5%. CEDAR will install a
meter to account for the quantity of nitrogen utilized in the conversion procéss. CEDAR will
work with BFG and review procedures and processes to minimize nitrogen usage. CEDAR will
- use its best efforts to obtain Jow cost nitrogen. BFG acknowledges that CEDAR has an existing

nitrogen supply contract with Air Products until 1992 which sets this cost based on nsage.
CEDAR'’S recent average cost of nitrogen is $0.44 per 100 cubic feet and expectations are that
 this average cost will continue. In any event, CEDAR will charge BFG no more than $0. 55 per
100 cubic feet for nitrogen used by CEDAR in performing this Custom Manufactunng
Agreement.
® CEDAR shall supply, at its own expense, a]l materials (other than Raw Materials,
_ labels and packaging supplies), labor, éncrgy, non-hazardous aqueocus waste u:eétment, and
handling which are necessary to convert Raw Materials into Product as aforesaid.

() CEDAR will dispose of wastes generated by the conversion process at a location
approved by BFG. CEDAR will recommend a disposal site, be responsible for arranging
transportation to the waste disposal site, and maintaining the required records of such disposal.
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CEDAR will dispose of wastes generated under this Agl'cement only at waste disposal sites
‘ approved in advance by BFG, and BFG will pay for such disposal costs upon billing by CEDAR.
For wastes created through the operational fault of CEDAR (i.¢., off-specification, operator
error, etc.), CEDAR will be responsible for the costs of such disposal. Such disposal sites must
be approved in advance by BFG., CEDAR will work with BFG to optimize procedures 1o
minimize waste gencrated.
_ (k) CEDAR shall perform, at its own expense, Raw Material quality control testing,
in-process quality control testing, finished Product quality controi testing, and waste material
 testing. The quality control testing procedures to be utitized shall be in accordance with Exhibit
D which may be modified from time to time by mutual agreement. CEDAR shall provide writicn
quality control reports demonstrating whether the Product meets the specifications of Exhibit A,
concurrent with shipment of Product to BFG. CEDAR will provide all quality control testing
equipment, with the exception of equipment necessary to perform Janda’s Test. The equipment
for Janda’s Test will be loancd to CEDAR for the term of this Agroement, and will be refurned 1o
BFG at the termination of this Agreement. Tidle to this equipment, as listed in Exhibit E, will
remain with BFG, and CEDAR will execute any financing statements or other documents
necessary to give public notice of such ownership. |
() Except as otherwise stated in this Agreement, CEDAR shall have the sole

responsibility to provide suitable manufacturing equipment, personnel, and manufacturing

practices capable of manufacturing Product from Raw Materials to meet the specifications of

 Exhibit A. |
| (m) CEDAR will provide warehouse space at CEDAR’S facility for storage of Raw ;
Materials, including packaging supplics, for BFG’s next schcdﬁled producﬁon run. CEDAR will
provide warehouse space to BEG at CEDAR’S facility for work in-process to enable CEDAR’S
. quality control testing to be completed. CEDAR w1]1 then cértify that the finished Product -

e e—
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“meets the speciﬁcations of Exhibit A, and CEDAR will deliver such Product to BFG at |
" CEDAR’S warehouse. BFG will then transfer the Product to BFG’s customers, ot t0 an.
independent warehouse, at BFG's cost. CEDAR will provide best efforts in assisting BFG in
_ develdping a contract with a local public warehouse.

(n) BFG will, during the term hereof, initially loan two (2) pieces of equipment as
described in Exhibit F to CEDAR, to be used solely in the conversion of Product for BFG. This
equipment will be returned to BFG at the termination of this Agreement. Title to this equipment
will remain with BEG, and CEDAR will maintain labels on the equipment indicating BFG’s
ownership. CEDAR will execute any financing statements or other documents necessary to give
public notice of BFG’s ownership interests. CEDAR grants to BFG a security interest in such

equipment to the extent necessary to j:-erfect BFG’s ownership interest. CEDAR shall provide all
routine maintchanbe that these two (2) pieces of BFG-owned equipment may require. |

(0) CEDAR shall, with technical assistance from BFG, proceed with such prestart-up and

. start-up activities as may be approved in advance by BFG for the purpose of estaibiishing the

utility of the BFG technology in CEDAR’S plant. The cost for such studies, including the
disposal of waste, shall be invoiced and paid as provided in ARTICLE IV.

| (p) I the parties agree to make processing changes at any time during this Agreement, if
these processing changes require the nse of existing equipment already installed in CEDAR’S
Unit 1 and identified in Exhibit H, there will be no additional conversion fee solely- by reason of
the use of such additional equipment. Plant modifications above and bcyond those noted in

. Article TV will be reviewed for merit by both parties and paid for by the party that received the
advantage of the modification 0&' shared by both p'artics if the advantage is shared. If such
changes result in the need for additional equipment in addition to Unit 1, BFG will Joan such
equipment to CEDAR, at no cost to CEDAR. Such additional equipment will be added to

* Bxhibit F, and governed by the terms stated in Pamgraph I(n) above. |
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ARTICLE 1I - TERM OF AGREEMENT

The term of this Agreement shall be for an initial period of three (3) years, commencing on
the date of executior of this Agreement. Year 1 commences on the day the Trial Run begins and
is 12 months in length. This Agreement will continue thereafter from year to year, unless and
until terminated by either party giving at least one (1} year’s advance written notice, to be

effective at the end of the initial three year period or any extended period.

ARTICLE I - SCHEDULING

(a) BFG will give CEDAR arolling one year forecast of its anticipated manufacturing
requirements, revised monthly., CEDAR will produce Product ordered by BFG subject to the
terms and conditions hereof. _ o

(t) CEDAR will tentatively schedule BFG runs at 60 day intervals.

(c) BFG and CEDAR will communicate as necessary to keep each informed of
schedule/demand status. |

(@ Year] schedule is estimated at 6 runs. Year 2 schedule is estimated at 4-6 runs. Year

3 schedule is estimated at 4-6 runs.
(¢) ‘The duration of each run is estimated 1o be 10 days 1o 3 weeks, and will depend upon
demand for Product.

(3) Minimums, _
(@  BFG agrees to pay CEDAR a minimum of $100,000 in Year 1, exclnding
| nitrogen, plant modification, and waste disposal costs. This includes a
minimum of $70,000 for the first run only, and 2 minimum of $100,000
 thereafter for cach additional ran in Year 1.
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{id  CEDAR will have the right to terminate this Agreement at the end of Year 1
unless thirty days prior to the end of Year 1, BFG makes a commitment to pay
CEDAR a minimum of $400,000 in Year 2, excluding nitrogen, plant
modification, and waste disposal costs. This includes a minimum of $100,000
~ perron. 7
(ii) CEDAR shall have the right to terminate this Agreement at the end of Year 2,
ﬁiﬂess thirty days prior to the end of Year 2, BFG makes a commitment to pay
CEDAR a minimum of $600,000 in Year 3, exluding nitrogen, plant |
modification, and waste disposal costs. This includes a minimum of $150,000 ﬁ
(b) Trial Run gand Scale-Up Runs. For the Trial and Scale-up.Runs, BEG will pay
CEDAR a2 flat rate conversion fee of $10,000 per day, with no per-pound additional fee.
This per diem charge will cover all processes necessary to convert Raw Materials to
Product, including "Cican Up" and “Plant Preparation.” "Clean Up” is defined as the time
| bcginﬁng when Prodnct is completely drummed out of the reactor to the time the vessels have
‘been cleaned. “Plant Preparation” is defined as dme during which a substantial number of the
operating and support staff are working on tasks specifically to prepare for a run. These tasks
typically include: (1) operator training in the classroom during which operating and safety
procedures are reviewed, (2) training in the production unit when the operational icamfimulates _
the production steps in the absence of the process chemicals, (3) calibration and testing of
analytical instruments prior to commencement of production. Clean Up and Plant Preparation is '
estimated to take | t01-1/2 days, but shall not take more than 3 days. CEDAR will use its best
efforts to keep Clean Up and Plant Preparation to one day or less. It is expected that Plant |
Preparation and Clean up time will be reduced as experience is gained. For each Trial and
Scale-up Run, CEDAR’S charge for Plant Preparation.and Clean Up shall not exceed $30,000in
Year 1 and shall not exceed $15,000 in Year 2 and thereafter. The minimums for eachrun
specified in Article TV(a) include Plant Preparation and Clean Up.
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(c) Initial Commercial Rung. The first Scale-up Run that averages 20,000 pounds of

" Product per day for the run (excluding Clean up and Plant Preparation time) signifies two things:

(D the following run will begin the Initial Commercial Run phase and (ii) the conversion fee will
change from a per diem to per pound of Product basis. The per pound coaversion fee for the first
Initial Commerciat Run will be $10,000 per day times the number of Production, Plant
Preparation and Clean up days divided by the total pounds of Product produced during the final

~ Scale-up Run. For purposes of charging production days, "Production Days" are defined as

follows: the start of production is defined as the'day when Raw Materials (DCPD) enter the
reactor. The end of production is defined as the day when Product is completely drammed out of
the reactor. Any scheduled delays in Clean Up and Plant Preparation will not be charged to
BFG. Once the Initial Commercial Run phase has begun, only this dollar per poundlconversion
fee will be paid; no further per diem foes or charges (such as the $15,000 per diem Plant
Preparation and Clean up fec) will be paid. A muteally acceptable standard Yield along with the

per pound conversion fee will be set forth in Exhibit G at that time. After each Initial |

Commercial Run, the average production rate will be calculated, The conversion fee and
standard Yield will be recalculated as set forth above at the comipletion of each run and will be

the rate charged to BFG for the next run. These recalculated cOﬁversion fees and standard Yields

- will be set forth in an updated Exhibit G.

(d) Commercial Rons. When an Initial Commercial Run averages 40,000 pounds of

and succeeding runs will be Commercial Runs. The Commercial Run conversion fec will be

Product per day, or BFG and CEDAR agree practical productivity has been reached, the nextron

based upon the'Standard Yield and conversion fee established in the last Initial Commercial Run |
as set forth in Exhibit G. During the Commercial Run phase, both parties will continue to .
explore enhancements to productivity. BFG must gich approval before any changes. to the 5
process are made. The cost reductions resulting from any enhancement to productivity will be

 shared 50/50 by the parties.
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(e) BFG reserves the right to retum to the per diem charge prior to any productionrun at
__anytxmcdunngthctcrmofﬂnsCustomManufacnmngAgrccment. D

(f) Process Changes. When BFG and CEDAR agree a si gniﬁcant process change has
occurred, by mutual agreement the conversion fee will rerum to the per diem rate of $10,000/day
for that Trial Run. The conversion fee will return to a fee per pound of Product once CEDAR
and BFG mutually agree the process is reproducible. | 7

(@) Facili lifications. BFG shall pay CEDAR its actual costs up to $45,000 to
modify the Facilities for the Trial Run, and its actual costs up 10 an additional $75,000 to modify
the Facilities for Scale-up and Commercial Runs. All of CEDAR’S Processing Unit 1 as defined
in Exhibit H wﬂl be made available for all runs. Initial modifications for the Trial Run include
one (I} 3,000 gallon and two (2) 1,500 gailon glass lined vessels plus surrounding lines,
scrabbers, instrumentation, and Guilocutter instaliation. Scale-up and Commeicial Runs
modifications include two additional vessels (1 - 3,000 gallon and I - 1,500 gallon), molecular
sieves, Pariometric moisture analyzer installation, and ércvisod, more permanent Guilocutter
instaflation. Drums, tote bins and/or tank trucks wﬂl be used for packaging the Product in
Commercial Runs. This will be included in the per diem charge or per pound charge. BFG will
be provided with a detailed account of proposed modifications for apprbval prior to those
modifications being made. BFG payment to CEDAR will be made at the time modifications are
compleied. | _ _

(h) - Invoices. CEDAR shall invoice BFG on a monthly basis. BFG shall pay all invoices
onanet basis within 30 days of receipt of invoice. Such invaices shall include credits (or
| charges) to BFG for Yield adjustments to correct for any losses (or gains) as specified in Article 1

Section (f).

~

- 10 -
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' (2) CEDAR will make its best efforts to produce a total of 15,000 to 20,000 pounds of
Product during the Trial Run. 7
(b) CEDAR will use its best efforts to begin the Trial Run on or before July 16, 1990,
subject to BFG approval of necessary facility modifications in accordance with Article IV(g).
() CEDAR shalt prowdc BFG a two week notice of the Trial Run and subsequent
scheduled production. BFG shall have the right upon reasonable notice during normal business
- hours to have one or more representatives (including representatives of its customers) in
CEDAR'’S plant for any reason pertaining to this Agreement.
(@) CEDAR warrants Product made during the Initial Commercial and Commercial Run
phases of the Agreement will meet the specifications of Exhibit A. |
® Rework: Material produced during the Initial Commercial or Commercial
: Rmis that does not meet Lhe specifications of Exhibit A but can be reworked,
will be reworked at a mutually accepied time at CEDAR’S expense and no per
diem or per pound conversion, Clean Up or Plant Preparation fee will be
charged for rework. _

()  Scrap: Material produced during the Initial Commercial or Commercial Runs
that does not meet the specifications of Exhibit A but cannot be reworked shall
be disposed of by CEDAR at CEDAR’S expense consistent with applicable
local, state and federal regnlations. CEDAR will credit BFG for the cost of
the Raw Materials going to such nonspecification product. CEDAR will not

receive any per diem or per pound or Clean-Up or Plant Preparation fee for
such nonspecification product,

{e) Customer Complaints: _

Quality complaints will be evaluated by reference to samples from customer, CEDAR and

211-
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 BFG. CEDAR shall provide all available processing and analytical information to BFG. Upon

,. agreement by BFG and CEDAR that any complaint is valid and the responsibility of CEDAR,
the returned goods shall be disposed of as per previously defined guidelines (i.e. rework, scrap,
etc.). CEDAR shall credit BFG for any off-specification Products previously billed, including
freight costs and all direct expenses of identification of the nonconforming Product.

® Record Keeping:

CEDAR shall maintain one copy of production records as required by good manufacturing

- practices. CEDAR shall supply a duﬁlicatc copy of suéh records to BEG no later than one week
after manufacture of the-Product. |

(&) Quality Control Testing:

CEDAR will perform quality control testing in accordance with Exhibit D to assure that the
finished Product conforms td the specifications listed in Exhibit A. CEDAR shall retain four (4)
quart size samples of every lot, two (2) from the first drum and two (2) from the tenth drum.
One of cach of the samflcs shall be shipped to BFG, at BFG’s cost, to be the permanently -
retained samples, the other sample will be retained at the Facility for a peﬁod of one (1) year.
CEDAR shall not ship Product until the Product has been certified to BFG as meeting the
specifications of Exhibit A. | |

(h) Insurance for Services Performed:

CEDAR shall be and remain during the term of this Agreement in compliance with the
statutory requirements for worker’s compensation and employer’s liability insurance in a

minimam amount of $100,000 and, in addition, shall mzintain comprehensive gencral liability,
including contractmal product Liability ﬁn’d completed operation, and property of BFG in the care,
custody and control of CEDAR, with a minimum combined limit of lability of not less than $5.

- million per occurrence. The terms of coverage of such insurance shall be evidenced by

certificates of insurance to be farnished by CEDAR to BFG, which certificates shall provide that

Z12-
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at least thirty (30) days written notice shall be given to BFG prior to cipiration, cancellation or

4 *

modification of any of the terms of coverage of any policy.

ARTICLE VI - TITLE AND RISK OF LOSS OF GOODS

{a) BFG shall at all imes have sole title to the Raw Materials, packaging supplies,
in-process materials and finished Product. CEDAR shall place prominent signs giving notice of
BFG ownership in those places where BFG’s goods are stored. To evidence BFG’s ownership of
Raw Materials, packaging supplies, in-process materials, and Product; CEDAR shall execute
financing statements and such other documents as necessary to protect BFG’s ownership of the
Raw Materials and Product. ) -

(b) CEDAR shall have all risk and liability for loss of or damage to the Raw Materials,
packaging supplies, in-process materials, Product and BFG-owned equipment while in its
custody and control, and inciuding storage at CEDAR’S facility, but only to the extent such loss
or damage does not result from BFG’s negligence or that of any carrier nominated by BFG.

ARTICLE VII - |
~ BFG represematives shall have the right () to audit the production records of CEDAR,
including laboratory testing records and procedures applicable solely to products produced for
BFG? (i) to physically inspect th_e conversion operation, and (iii) to physically inventory Raw

. Materials and Product in CEDAR’S possession at any time during normal business hours with |

" reasonable notice, CEDAR agrees to provide adequate and appropriate labor and equipment to

support such an audit and/or physical inventory.

-13-
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ARTICLE VIII - SCHEDULING, DELIVERIES AND RECONCILIATION

(a) Product delivery schedules shall be as mutually agreed by the parties, itbeingthe

intent that such schedules shall substantially reflect the latest applicable schedule for Product
deliveries specified by BFG and accepted by CEDAR.

(b) Deliveries of Raw Materials shall be made by BFG as required by CEDAR to enable
it to comply with applicable Product delivery schedules.

© K upoﬁ termiination of this Agreement, CEDAR has in its possession Raw Materials
supplied by BFG in excess of those quantities reguired to produce the quanﬁties of Product to be
delivered to BFG hereunder, CEDAR shall purchase such Raw Materials ata muméhy agreed
upon price of, if no.price can be agreed upon, retumn such Raw Materials to BFG, F.0.B. facility.

ARTICLE EX - FAIR LABOR STANDARDS ACT

CEDAR hereby agrees that its conversion bereunder and all of its work in connection
therewith shall be in accordance with all applicable requirements of the Fair Labor Standards Act

of 1938, as amended, and agrees to so certify on its invoices.

" ARTICLE X - FORCE MAJEURE

Neither party shall be liable for its failure to perform herennder duc to any occurrence
beyond its reasonablc control, including acts of God, fires, fioods, wars, sabotage, labor dlsputcs
governmental laws, ordmanocs, rules and regnlations, and any other similar occumrence;
 provided, however, that obligations for and payment for Product produced and shipped shall not
be relieved or suspénded by any event of force majeurc. The party whose performance is
prevented by any Such'occm-renée shall notify the other party thereof in wnung as soon asis

reasonably possible after the commencement of such occurrence, and shall promptly give written

-14-
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~ BFG Information to any third party nor use the same for the benefit of anyone other than BFG _
. ualess specifically authorized in wiiting by BFG. CEDAR agrecs to limit the disclosure of BFG |

Information to those of its employees who have a need to know the information, and shall

notice to the other party of the cessation of such occurrence, The party affected by such

occurrence shall use its best cfforts to remedy or remove such event of force majeure as

expeditiously as possible.

ARTICLE X1 - OWNERSHIP OF TECHNOLOGY AND CONFIDENTIALITY.
(@ Title to and ownership of all of the technology and information supplied by BFG to
CEDAR hereunder shalt remain in BFG. CEDAR shall kave the right to use BFG’s technology
for the pﬁrposcs of this Agreement; provided, however, that CEDAR’S right shall endure only
for the term of this Agreement. After the term, CEDAR shall return to BFG all written
documents rclﬁting to the technology, and all copies thereof, and shall cease any and all use of |
said technology. | |
(b) Further to subparagraph (a) above, with respect to all information which s disclosed
to CEDAR, which information may include, but is not limited to, technology, manufacturing
procedures, recipes, processing, marketing or customer information (collectivel&, the "BFG
Information™), CEDAR agrees for itself and for its directors, officers, employees and
representatives, to receive and hold in confidence and maintain secret each item of BFG
Information which is disclosed to it by BFG or which is acquired as a result of any visit by its
employees or representatives to a facility of BFG. CEDAR further agrees not to disclose any

instruct such employees who obtain such confidential information that such information is not to

be disclosed to or used for the benefit of a third party. CEDAR warrants that its employees
having access to BFG Information have each executed a written agreement obligating them to

maintain BFG’s Information in confidence.

-15-
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(¢} During the- term of this Agreement, CEDAR agrees to use BFG Information solely for
the purposes of this Agreement and in performing services for BFG. Itis undesstood thatno .. ...
other license to use BFG Information, or under any patent thereon, is héreby granted or implied _ |
10 CEDAR CEDAR shall not use any item or items of BEG Information to masufacture for or
sell to any party Produci or any variant of the Product. CEDAR agrees that if BFG believes that
BFG Information is being misused or improperly disclosed by CEDAR, BFG will have the right
to obtain a temporary restraining order, and/or an injunction, to protect BFG from the irtsparable -
harm that will result from CEDAR'’S breach of the terms of this Ariicle XIL

(d) The confidentiality obligations stated above shall endure for a period of twenty-five
(25) years from the date of termination of this Agreement. ‘

(¢) The obligations of secrecy and confidentiality stated in the above paragraphs shall not
apply to information (i) which CEDAR can prove by written documents was already known to it
at the time of disclosure to CEDAR and was not obtained directly or indirectly from BFG, (ii)
which is public knowledge or becomes public knowledge or is published through no fault of
CEDAR, or (iii) which is disclosad to CEDAR by a third party whd is not under obligationto -
BFG with respect to such _iliformation. Specific information shall not be deemed to come under
the above exceptions merely because it is encompassed by more general information within an
exception, nor shall any combination of information be excepted merely becaunse individual items

of information in the combination are excepted.

* ARTICLE XII - COVENANT N QMP
To protect further BFG Information, and as further cbnsidcmﬁon for BFG’s entering into
this Agreement, CEDAR hereby represents, warrants and covenants for itself, its directors,

officers, agents, employees, successors and assigns as follows:

-16-
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(2) CEDAR shall not compete with BFG in development, production, manufacturing,
marketing or sales of polynorbornene RIM!R'I’M.products both duﬁng -and fora period of five
(5) years after the termination of this Agreement;

(b} CEDAR shall not provide custom manufacturing services for polynorbornene
products to other companies during the term of this Agreement. .

ARTICl. -D

Subject to the provisions of ARTICLE X (Force Majeure), if either party hereto shall fail to
perform or fulfill, at any time and in the manner herein provided, any obligation or condition
required to be performed or fulfilled by such party herennder, and if such party fails to remedy
any such failure within sixty (60) days after receiving written notice thereof from the
non-defaulting party, .thc non-defaulting pany shall have the right to terminate this A greement by

giving written notice of immediate termination to the defaulting party.

RTT -W. . |
()) CEDAR warrants that Product delivered to BFG hereunder shall meet the
specifications therefor set forth in Exhibit A. '
(b) BFG warrants that each of the Raw Matcrials supplied by BFG to CEDAR hereunder
shall meet the specifications set forth in Exhibit C.

(a) CEDAR shall indemnify, protect, defend and save harmless BEG, its agents and
employees from and against anjr and all claims, deménds. judgments or causes of action
inch‘xding costs and attorneys’ fees by any party or parties whatsoever, including employees of

-17-
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CEDAR, for loss, personal injury including death, or damage of any kind either to persons or
property directly or indirectly arising out of the operations performed under this Agreement
except such loss, dama'ge or injury as i caused by the sole negligence of BFG. This iﬁdcmnity
shall impose liability on CEDAR only to the extent pmnittéd by the laws of thc state governing -
performance thereof and to the fullest extent permitted and any provision hereof not permitted by
such laws is expressly deleted ﬂc@ this Agreement. The purchase of insurance by CEDAR with
‘Tespect to the foregoing shall not be construed as a fulfillment or discharge of the obligations set
forth in this section. |
(b) BFG shall indemmify, protect, defend and save harmless CEDAR, its agents and
~ employees from and against any and all claims, demands, judgments or causes of action
including costs and attorneys® fees by any party or parties whatsoever, including consumers and
custbmers and employees of BFG, for loss, personal injury ihcluding death, or damage of any
kind either to persoﬁs or property directly or indirectly arising out of the marketing, sales and
distribution of Product under this Agreement except such loss, damage or injury as is caused by
) the sole hegligencé of CEDAR (:;rCEl)AR‘S faflure to manufacture Product in accordance with
the specifications of Exhibit A and be free from contamination,
All notices and reports shall be sent to the receiving party at: -
If to CEDAR: o | | - o
| %t%a{?l %mical Qmporation :
5100 Poplar Avenue

Memphis, Tennessee 38137
Atmn: Director of Custom Manufacturing
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If 1o BFG:

The B.F. Goodrich Company

9921 Brecksville Road

Brecksville, OH 44141

Aum: Mark Ackerman, Manufacturing Manager, Telene

‘With a copy to:

Aitn: Business Director, Telene (same address)
All notices to be given by either party to the other pursuant to any of the terms of this Agreement
shall be forwarded by registered ar certified mail, return receipt requested, and shall be deemed
1o have been given upon the date of the mailing thereof as shown on the Post Office receipt.
Notices may also be given by first class mail and will be deemed given upon i-cceipt. Either
party may at any time direct in writing that particular notices or types of notices be delivered to
specific designees other than those named herein.

ARTICLE XVII - MISCELLANEOUS |

(@) To the degree that cither party finds it convenient to employ their standard forms of
purchase order or acknowledgement of order in administering the terms of this Agreement, it
may do so, but none of the terms and conditions printed or otherwise appearing on such form
shall be applicable except to the extent that it specifies information required to be furnished by
either party hereunder. o

(b) Any assignment of this Agreement by cither party without the prior written consent of

the other party shall be void.
{c) The terms and conditions hereof constitnte the entire agreement between the parties
hereto with respect to the subject matter hereof and supersede all previous communication, either
ora1~m' written, between the parties hereto. There arc no wnderstandings, representations or
warranties of any kind whatsoever, except as cxpress_ly set forth herein, A failure to exercisc any
right hereunder with respect to any breach shalt not consﬁfute a waiver of such right with respect

to any subseguent breach.

-19-
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(d) The vaﬁdity, interpretation and performance of this Agreement shall be governed by
the laws of the State of Ohio. |

(&) No amehdmcnt, modification or release from any provision hereof Shaﬂ be of any.
force or effect unless it is in writing, signed by the party claimed to be bound thereby, and
specifically refers to this Agreement. |

IN WITNESS WHEREOF the pmnes hereunto have caused this Agreement to be executed )
in duphcate as of the day and year first above wntteu

The B.F. GOODRICH COMPANY

through its Speciality Polymers
and Chemicals D1v1smn

’B?ﬁ: Joh/f’A. w{::;ry! . %ﬁffz
3 Vice President ‘

CEDAR CHEMICAL CORPORATION

7034k/bh
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QQ‘.%; D. L"m??e.\

RECEIVED
. APR 8 1993
AMENDMENT AGREEMENT Ansd.........

THIS AMENDMENT AGREEMENT (the "Amendment") dated as of the 2nd
day of July, 1992, by and between The B.F. Goodfich Company, a New
York corporation, through its Specialty Polymers and Chemicals
Division, having offices at 9911 Brecksville Road, Brecksville,
Ohio 44141-3247 (hereinafter called "BFG") and Cedar Chemical
Corporation, a Delaware corporation, having offices at 5100 Poplar
Avenue, Memphis, Tennessee 38137 (hereinafter called "Cedar").

WITNESSETH;

WHEREAS, BFG and Cedar entered into a Custom Manufacturing
Agreement dated as of the 2nd day of July, 1990 (the "Agreement")
whereby Cedar undertook ‘to produce DCPD co-monomer formulations
{"Product”) in accordance with the provisions of said Agreement for
an initial term of three (3) years ending July 1, 1993; and

WHEREAS, the parties hereto desire to amend'the terms of the

Agreement and to extend the initial term of the Agreement at least

one (1) additicnal year, all in accordance with the terms and

conditions set forth in this Amendment.

NOW, THEREFORE, in consideration of the premises and the
mutual covenants contained herein, the parties hereto agree as
follows:

I. Extended Term.

The term of the Agreement is hereby extended for a period
of one (1) year ending June 30, 1994. The Agreement will continue
thereafter from year to year, unless and until terminated by either

party giving written notice to the other at least one (1) year:

EXHIBIT

B
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prior to the then current expiration date of the Agreement, as

amended, or unless terminated as otherwise provided herein (the
"Extended Term"),

II. Parties' Obligations.

During the Extended Term, Cedar shall continue to produce
Product at its Faéility from Raw Materials supplied by BFG, and BFG
shall continue to pay Cedar for its services, all in accordance
with the terms and conditions of the Agreement exéept to the extent
that such terms and conditions shall be expressly modified by this
Amendment; it being understood that Cedar will schedule at least
one (1) production campaign per quarter beginning on such dates and
for such quantities as shall be reqﬁested by B?G during the
Extended Term, pfovided that, at least sixty (60) days prior to the
initial date of each such campaign, BFG shall have delivered to
Cedar its firm written order for the Product to be produced during
such campaign. It is further agreed that, in order to assist Cedar
in its production planning, BFG will provide Cedar with tentative
rolling . one (1) year forecasts of its anticipated quarterly

requirements of Product, which forecasts it will revise at least

gquarterly. Cedar will make its best efforts to meet BFG's requests

-for production campaigns in addition to the quarterly campaigns
planned hereunder subject to Cedar's other scheduling commitments.

ITII. Production Rate and Target Unit Costs.

(a) In an effort to maximize Cedar's rate of production:

of Product, BFG has heretofore requested that Cedar medify the

Facility in accoréance with specifications provided by BFG, and BFG
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may request other such modifications of the Facility during the
term of the Agreement (which modifications are in addition to the
costs of Facility modifications contemplated in Afticle IV {g) of
the Agreement). Cedar has undertaken and will in the future
-undertake any such modifications requested by BFG to which it has
no reasonable objection, in accordance with mutually agreed
construction schedules. The cost of all such modifications
previously requested by BFG shall be for BFG's account. Allocation
0f the cost of any such future modifications on which the parties
shall agree shall be determined in accordance with the provisions
of Article I(p) of the Agreement.

(b) Cedar acknowledges its undertaking to make its best
~reasonable efforts, using the technology and Raw Materials supplied
by BFG, to produce Product for BFG hereunder at an average
. converéion fee of approximately $.25 per pound by the middle of the
fourth {4th) contract vyear (July 1, 1993 to June 30, 1994). BFG
acknowledges its undértaking to cooperate with Cedar in an effort

te minimize Cedar's plant preparation and cleanIOut costs incurred

(c) In addltién.torthe plant modifications referred to
above, BFG shall reimburse Cedar's actual costs of installing a new
fume hood.for the gel testing system in Cedar's iaboratory at the
Facility, such costs not to exceed $29;325, due and payable by BFG
‘upon its receipt of a statement froﬁ Cedar certifying completion

and attaching reasonably detailed documentation of Cedar's costs.
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Iv. Fees and Expenses.

{(a) In addition to the conversion fees specified in the
Agreement, BFG shall péy the‘following additional fees, which shall
be inveciced monthly by Cedar and paid by BFG in accordance with the
payment terms specified in the Agreement: |

(1) In consideration of Cedar's increasing the

number of operators directly engaged in the production of
Product for BFG hereunder from two (2} to three (3) operators
per shift and increasing the number of day operators from one
(1) to two (2), BFG shall pay Cedar an incremental fee (in
addition to the conversion fees referred to herein) of $550.00
per day for each day of production of Product.

{2) In consideration of the additional expense'
incurred by Cedar in performing laboratory tests using
the Gusmer Unit, aé identified in Exhibit A attached
hereto (in addition to those other laboratory tests
contemplated by the Agreement and identified in Exhibit
B attached hereto) BFG shall reimburse Cedar $250.00 per
day for each day of production of Product, to be billed
monthly and payable as aforesaid. It is undgrstood,
however, that with respect to production campaigns of
more than three (3) weeks, the parties will make other
mutually satisfactory arrangements to carry oaut the
testing contemplated hereunder, with the incremental cost
thereof for BFG's account, it being recognized that the -

utilization of lab operator overtime services by Cedar to
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carry out such testing is not feasible in production

campaigns of more than three (3) consecutive Qeeks.

(b) The qonversion fees and plant preparation and clean
out fees specified in the Agreement, together with the incremental
fees identified hereiﬂabove, shall be subject to escalation or de-
escalation effective July 1, 1993, and annually thereafter, upon
notice by Cedar to BFG based on the following formula:

1. .53 x (percentage increase or decrease in average

hourly rate for plant employees - May 1, 1992 -
May 1, 1993 and May 1 of each subseguent contract
year}; plus

2. .06 x (percentage increase or decrease in

eiectric rate - May 1, 1992 - May 1, 1993
and May 1 of each subseguent contract
year); plus

3. .03 x (percentage increase or decrease in the gas

rate - May 1, 1992 - May 1, 1993 and May 1 of each

subseguent c¢ontract year); plus

consumer price index - May 1, 1992 -.May 1; 1993
and May 1 of each subéequent contract year).
Cedar shall provide BFG with reasonable documentation of such cost
escalation or de—escalation in order to permit BFG to verify the

corresponding increases or decreases in fees payable hereunder.
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v. ~ainimum Annual Fees.

{(a) 1In addition to thé parties' rights to terminate the
Agreement in accordance with the provisions of Article I hereof,
Cedar shall have the right, upon notice to BFG,.to terminate the
Agqreement at the end of the third (3rd) confract year,"effective
June 30, 1993; unless, thirty (3ﬁ) days prior to the end of such
third (3rd} contract year, BFG commits to pay Cedar a minimum 6f
- $700,000 in conversion fees (in addition to the incremental fees
referred to herein) during the fourth (4th) contract year {July 1,
1993 ~ June 30, 1994), subject only to Cedar's ability to produce
Product ordered by BFG hereunder during such contract year.
Theréafter, in the evenf that the term of the Agreement is extended
for additional contract years in accordance with the provisions of
Paragraph 1 of this Agreement, the minimum fees payable by BFG
shall increase in the amount of $100,000 in each subsequent
contract year up to the sum of $1,000,000 in the event that the
term is extended to a seventh (7th) successive contract year.
Cedar shall have the right to terminate the Agreement at the end of
any such contract year unless, thirty (30) days prior to the end of
such contract year, BFG makes a commitment to‘pay Cedar the minimum
gmount of'conversion fees specified in the preceding sentence .
'aPPlicable to the next successive canﬁract'year.

(b) It is further agreed that the minimum conversion
fees payable to Cedar by BFG for each production campaign hereunder

during the Extended Term shall be $150,000.
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IN WITNESS WHEREOF, the parties have caused this
Amendment to be executed, in duplicate, as of the day and year

first above written.

THE B.F. GOODRICH COMPANY, CEDAR CHEMICAL CORPORATION
through its Specialty Polymers :
and Chemicals Division

By: §§?¢§E%%;<;%f>£%;2§>
/,//’ g
Title: Pirector of Custom

— ManufacTuring T
pate; March 17, 1993
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ENCLOSURE 1

SPECTAL NOTICE REGARDING
REMEDIAL INVESTIGATION AND FEASIBILITY STUDY
CEDAR CHEMICAL CORPORATION SUPERFUND SITE
WEST HELENA, PHILLIPS COUNTY, ARKANSAS

This Special Notice is from the U.S. Environmental Protection Agency (EPA). This notice says you may
be liable for the costs of the cleanup of hazardous substances released into the environment at the Cedar
Chemical Corporation (CCC) Superfund Site (Site) which is located in West Helena, Phillips County,
Arkansas.

This notice provides you with information in four categories:

1. First, this notice tells you that you may be liable for the cleanup of hazardous substances,
including acetic acid, benzoic acid, carbon tetrachloride, butyl amine, copper, copper cyanide,

- and sodium cyanide, at the Cedar Chemical Corporation Superfund Site (Site). This notice is
issued under the Comprehensive Environmental Response, Compensation, and Liability Act,
which is abbreviated as "CERCLA." CERCLA is also known as Superfund.

2. Second, this notice asks you to pay certain costs and/or to finance or perform a Remedial |
Investigation and Feasibility Study (RI/FS) regarding the hazardous substance contamination on
the Site under a settlement agreement with the EPA. The purpose of the Remedial Investigation
is to determine the nature and extent of contamination and any threat to the public health,
welfare, or the environment caused by the release or threatened release of hazardous substances,
pollutants or contaminants at or from the Site. The purpose of the Feasibility Study is to
determine and evaluate alternatives for remedial action to prevent, mitigate or otherwise respond
to or remedy any release or threatened release of hazardous substances, pollutants, or

contaminants at or {from the Site.

3. Third, this notice requests that you respond within 14 days from your receipt of this |
notice on whether you wish to be added to the on-going negotiations to enter into a settlement to
conduct or finance the RI/FS. '

4.. Fourth, this notice explains that the EPA will consider any party’s ability to pay in -
determining an appropriate settlement amount and/or performance of the RI/FS.



BACKGROUND

“The Site is a former speciaity chemical manufacturing facility located on about 48 acres of property at
West Helena, Arkansas. Its business address is 49 Phillips Road. The Site is bounded by Arkansas
Highway 242 to the northwest, the Union Pacific Railway to the northeast, and other industrial park
properties to the southeast and southwest. Residential areas are located within one half mile southwest
and northeast of the Site. The Site consists of six separate processing units, laboratories, a finished goods
warehouse, a storm water pond, a wastewater treatment plant, a warehouse and vartous other buildings.
The Site was originally constructed in 1970 as a Propanil manufacturing facility by the Helena Chemical
Company. The Site was owned and operated by Cedar Chemical Corporation from approximately 1986
until October 2002. Environmental issues associated with the Site included abandoned chemicals, buried -

-drums, a constructed drum vault filled with unknown chemicals, ground water contamination, surface
and subsurface soil contamination, and an abandoned storm water and wastewater treatment system.
There were a number of hazardous chemicals present at the Site. These substances included, but were
not limited to, acetic acid, benzoic acid, carbon tetrachloride, butyl amine, copper, copper cyanide, and
sodium cyanide.

L NOTICE THAT YOU MAY BE LIABLE

'CERCLA says that four types of persons (entities) are liable for cleaning up (or paying the EPA to clean
up) hazardous substances that have been released. The four types of liable persons are:

[. Persons who now own the place where the hazardous substance was released;

2. Persons who once owned or operated the place where the hazardous substance was released
during the time when the hazardous substance was dlsposed of;

3. Persons who arranged for disposal or treatment of hazardous substances at the place where the.
hazardous substance was released; or

4, Persons who selected the place where the hazardous substance was released as a disposal site and
transported the hazardous substances to that place :

The EPA's term for these persons is Potentially Responsible Parties or PRPs.

You may want to read the section of the CERCLA law, which tells which persons are liable for the cost
of cleaning up hazardous substances. CERCLA can be found in Title 42 of the United States Code
(U.S.C.) in Sections 9601 through 9675. The part of CERCLA which tells about these responsible parties
can be found at Section 9607. Definitions of terms used in CERCLA can be found in Section 9601.

~ Section 9607 is sometimes called Section 107, the section number which it has in the act of Congress.

Records which we have on hand indicate that you generated or transported hazardous substances to the
Cedar Chemical Corporation Superfund Site. Accordingly, you may be a potentially responsible party
(PRP) under the Superfund law. The EPA invites you to take stock of the evidence and to enter into the
enclosed AOC for RI/FS on the Site in order to settle your liability with the EPA with respect to this
matter.



II NEGOTIATION PERIOD AND MORATORIUM REGARDING CERTAIN ACTIVITY
AT THE SITE

The EPA has determined that use of the special notice procedures specified in CERCLA Section 122(e),
42 U.S.C. § 9622(e), may facilitate a settlement between the EPA and the PRPs the EPA has thus far
identified. Therefore, pursuant to CERCLA Section 122(e)(2)(C), 42 U.S.C. § 9622(e)(2)(C), this notice
offers you the opportunity to negotiate a settiement, to conduct an RI/FS at the Site. The settlement will
- provide for you and other PRPs to: (1) conduct or finance the RI/FS activities required for the Site, and
(2) reimburse the EPA for costs to be incurred in overseeing the PRPs’ performance of the RI/FS.

If settlement is reached between the EPA and the PRPs, the settlement will be embodied in an AOC to be
issued by the Superfund Division Director, EPA Region 6. :

A draft AOC, written specifically for the Site, and a draft Statement of Work (SOW) for the RI/FS
activities are enclosed (Enclosure 2 and 3, respectively). An electronic version of the draft AOC and
SOW may be obtained from EPA Assistant Regional Counsel Mr. Marvin Benton at (214) 665-3190.

1 PLEASE RESPOND WITHIN 14 DAYS OF YOUR RECEIPT OF THIS LETTER

Please use the enclosed draft AOC and draft SOW to assist you in determining whether you wish to
negotiate a settlement to conduct the RI/FS and for reimbursing the EPA for future oversight costs.
Please provide in writing a statement that you are willing to negotiate the performance and/or financing
of the RI/FS in a manner consistent with the EPA’s draft SOW and draft AOC and that you are also
willing to negotiate the means to reimburse the EPA for response costs to be incurred in overseeing the
PRPs performance of the RI/FS.

If the EPA determines that you have not submitted a statement within the 14-day period, the EPA may,
thereafter, terminate its offer inviting you to the negotiation moratorium period pursuant to Subsection

122(e)(4) of CERCLA, 42 U.S.C. § 9622(e)(4), and commence such response activities or enforcement
actions as may be appropriate. '

""Please mail, fax or email your statement to Mr. Marvin Benton-at-the following address:- .

Marvin Benton _
Assistant Regional Counsel (6RC-S)
U.S. Environmental Protection Agency
Region 6

1445 Ross Avenue

Dallas, TX 75202-2733

(214) 665-3190

FAX (214) 665-6460

E-mail: benton.marving@epa.gov

Enclosure i- Special Notice Regarding RI/FS '
Cedar Chemical Corporation Superfund Site : Page 3 of 3
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION 6
IN THE MATTER OF: : ' ADMINISTRATI_VE ORDER ON
Cedar Chemical SUPERFUND SITE . CONSENT FOR REMEDIAL
West Helena, Phillips County, Arkansas INVESTIGATION/FEASIBILITY STUDY
See Appendix A for List of Respondents, U.S. EPA Region 6
CERCLA Docket No.

Respondents
Proceeding Under Sections 104, 107 and
122 of the Comprehensive Environmental
Response, Compensation, and Liability Act,
as amended, 42 U.S.C. §§ 9604, 9607 and
9622.

ADMINISTRATIVE SETTLEMENT AGREEMENT AND ORDER ON CONSENT
FOR REMEDIAL INVESTIGATION/FEASIBILITY STUDY

I. JURISDICTION AND GENERAL PROVISIONS

1. This Administrative Settlement Agreement and Order on Consent ( “Settlement
Agreement™) is entered into voluntarily by the United States Environmental Protection Agency
(“EPA”) and the Respondents listed in Appendix A, incorporated by reference herein
(“Respondents™). The Settlement Agreement concerns the preparation and performance of a
remedial investigation and feasibility study (“RI/FS”) at the Cedar Chemical Superfund Site

T (“Site”), 16cated at 49 Phillips Road, West Helena, Phillips County, Arkansas and-the--
reimbursement for future response costs incurred by EPA in connection with the RI/FS.

2. This Settlement Agreement and Order on Consent is issued under the authority vested
in the President of the United States by Sections 104, 107 and 122 of the Comprehensive
Environmental Response, Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9604,
9607 and 9622 (“CERCLA™). This authority was delegated to the Administrator of EPA on
January 23, 1987, by Executive Order 12580, 52 Fed. Reg. 2926 (Jan. 29, 1987), and further
delegated to Regional Administrators on May 11, 1994, by EPA Delegation Nos. 14-14-C and
14-14-D. This authority was further redelegated by the Regional Administrator of EPA Region 6
to the Superfund Division Director by (insert the numerical designations and dates of regional
delegation). ‘

3. Imaccordance with Scctions 104(b)(2) and 122(j)(1) of CERCLA, 42 U.S.C. §§
9604(b)(2) and 9622(j)1), EPA notified the Federal and State natural resource trustees on
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, 2012, of negotiations with potentially responsible parties regarding the release of
hazardous substances that may have resulted in injury t6 the natural resources under Federal and
State trusteeshlp

4. EPA and Respondents recognize that this Settlement Agreement and Ordér on

" Consent has been negotiated in good faith-and that the actions undertaken by Respondents in

accordance with this Order do not constitute an admission of any liability. Respondents do not
admit, and retain the right to controvert in any subsequent proceedings other than proceedings to’
implement or enforce this Settlement Agreement and Order on Consent, the validity of the
findings of fact, conclusions of law and determinations in Sections V and VI of this Settlement
Agreement and Order on Consent . Respondents agree to comply with and be bound by the

~ terms of this Order and further agree that they will not contest the basis or validity of this

Settiement Agreement and Order on Consent or its terms.
I1. PARTIES BOUND

5. This Settlement Agreement and Order on Consent applies to and is binding upon
EPA and upon Respondents and their heirs, successors and assigns. Any change in ownership or
corporate status of a Respondent including, but not limited to, any transfer of assets or real or
personal property shall not alter such Respondent’s responsibilities under this Settlement
Agrcement

6. Respondents are jointly and severally Hable for carrying out all activities required by
this Settlement Agreement and Order on Consent. In the event of the insolvency or other failure
of any one or more Respondents to implement the requirements of this Settlement Agreement -
and Order on Consent, the remaining Respondents shall complete all such requirements.

7. Respondents shall ensure that their contractors, subcontractors, and representatives
receive a copy of this Settlement Agreement and Order on Consent and comply with this
Settlement Agreement and Order on Consent. Respondents shall be responsible for any
noncompliance with this Settlement Agreement and Order on Consent.

8. Each undersigned representative of Respondents certifies that he or she is fully
authorized to enter into the terms and conditions of this Settlement Agreement and Order on

Consent and to execute and legally bind Respondents to this Settlement Agreement and Order on

Consent.
I1I. STATEMENT OF PURPOSE

9. In entering into this Settlement Agreement and Order on Consent, the objectives of

EPA and Respondents are: (a) to determine the nature and extent of contamination and any . -

threat to the public health, welfare, or the environment caused by the release or threatened
release of hazardous substances, pollutants or contaminants at or from the Site, by conducting a -
Remedial Investigation as more specifically set forth in the Statement of Work ("SOW") attached
as Appendix B to this Settlement Agreement and Order on Consent; (b) to identify and evaluate
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remedial alternatives to prevent, mitigate or otherwise respond to or remedy any release or
threatened release of hazardous substances, pollutants, or contaminants at or from the Site, by
conducting a Feasibility Study as more specifically set forth in the SOW in Appendix B to this
Oxder; and (c) to recover response and over51ght costs incurred by EPA with respect to this
Order.

10. The Work conducted under this Settlement Agreement and Order on Consent is
- subject to approval by EPA and shall provide all appropriate and necessary information to assess
Site conditions and evaluate alternatives to the extent necessary to select a remedy that will be
consistent with CERCLA and the National Qil and Hazardous Substances Pollution Contingency
Plan, 40 C.F.R. Part 300 (“NCP”). Respondents shall conduct all Work under this Settlement
Agreement and Order on Consent in compliance with CERCLA, the NCP, and all applicable
EPA guidances, policies, and procedures.

IV. DEFINITIONS

11. Unless otherwise expressly provided herein, terms used in this Settlement Agreement
and Order on Consent that are defined in CERCLA or in regulations promulgated under
CERCLA shall have the meaning assigned to them in CERCLA or in such regulations. _
Whenever terms listed below are used in this Settlement Agreement and Ordeér on Consent or in
the appendices attached hereto and incorporated hereunder, the following definitions shall apply:

: . “CERCLA” shall mean the Comprehensive Environmental Response,
Compensatlon and Liability Act of 1980, as amended; 42 U.S.C. §§ 9601, ef seq.

: b. “Day” shall mean a calendar day. In computing any period of time under this
Order where the last day would fall on a Saturday, Sunday, or federal holiday, the period shall
run until the close of business of the next working day.

c. “Effective Date” shall be the effective date of this Order as provided in Section

d. “EPA” shall mean the United States Environmental Protection Agency and any
successor departments or agencies of the United States. .

e. “Texas Commission on Environmental Quality” shall mean the State pollution
control agency and any successor departments or agencies of the State.

f. “Engineering Controls” shall mean constructed containment barriers or systems
that control one or more of the following: downward migration, infiltration or seepage of surface
runoff or rain; or natural leaching migration of contaminants through the subsurface over time.
Examples include caps, engineered bottom barriers, immobilization processes, and vertical
batriers.

g. “Future Response Costs” shall mean all éosts, including, but not limited to,
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direct and indirect costs, that the United States incurs in reviewing or developing plans, reports
and other items pursuant to this Order, verifying the Work, or otherwise implementing,
overseeing, or enforcing this Order, including but not limited to, payroll costs, contractor costs, -
travel costs, laboratory costs, Agency for Toxic Substances and Disease Registry (“ATSDR”")
costs, the costs incurred pursuant to Paragraph 54 (costs and attorneys fees and any monies paid -
to secure access, including the amount of just compensation), Paragraph 40 (emergency
response), and Paragraph 84 (Work takeover)”.

h. “Institutional controls” shall mean non-engineered instruments, such as
administrative and/or legal controls, that help to minimize the potential for human exposure to
contamination and/or protect the integrity of a remedy by limiting land and/or resource use.
Examples of institutional controls include easements and covenants, zoning restrictions, special
building permit requirements, and well drilling prohibitions.

i. “Interest” shall mean interest at the rate specified for interest on investments of
the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded
annually, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest shall be the
rate in effect at the time the interest accrues. The rate of interest is subject to change on October
1 of each year. '

j. “NCP” shall mean the National Qil and Hazardous Substances Pollution
Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified
at 40 C.F.R. Part 300, and any amendments thereto.

k. “Settlement Agreement” shall mean this Administrative Settlement Agreement
and Order on Consent, the SOW, all appendices attached hereto (listed in Section XXVII) and all
documents incorporated by reference into this document including without limitation EPA-
approved submissions. EPA-approved submissions (other than progress reports) are
incorporated into and become a part of the Settlement Agreement upon approval by EPA. In the
event of conflict between this Settlement Agreement and any appendix or other incorporated
documents, this Settlement Agreement shall control.

l. “Paragraph” shall mean a portion of this Order identified by an Arabic numeral.
m. “Parties” shall mean EPA and Respondents.

n. “RCRA” shall mean the Resource Conservation and Recovery Act, also
known as the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901, et seq.

0. “Respondents” shall mean those Parties identified in Appendix A.
- p. “Section” shall mean a portion of this Order identified by a Roman numeral.

q. “Site” shall mean the Cedar Chemical Corporation Superfund Site,
encompassing approximately 48 acres, located at 49 Phillips Road, West Helena, Phillips
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—on the site. From-1971 to 2002, the facility manufactured or processed a variety of agricultural

County, Arkansas and depicted generally on the map attached as Appendix C.
r. “State” shall mean the State of Arkansas.

s. “Statement of Work™ or “SOW?” shall mean the Statement of Work for
development of a RI/FS for the Site, as set forth in Appendix B to this Order. The Statement of
Work is incorporated into this Order and is an enforceable part of this Order as are any
modifications made thereto in accordance with this Order.

t. “Waste Material” shall mean (1) any “hazardous substance” under Section
101(14) of CERCILA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section
101(33) of CERCLA, 42 U.S.C. § 9601(33); (3) any “solid waste” under Section 1004(27) of
RCRA, 42 U.S.C. § 6903(27).

u. “Work” shall mean all activities Respondents are required to perform under
this Order, except those required by Section XIV (Retention of Records).

V. FINDINGS OF FACT

12. The Cedar Chemical Superfund site is located in Phillips County, Arkansas, south of
West Helena. The site consists 48 acres along State Highway 242, 1 mile southwest of the ‘
intersection of U.S. Highway 49 and Highway 242. The site is in the Helena-West Helena
Industrial Park, and includes six former production units, support facilities and an office on the
north side of Industrial Park Road. A biological treatment system is located south of Industrial
Park Road, Arkansas Highway 242 to the northwest, a Union Pacific railway to the northeast,
and other industrial park properties to the southeast and southwest bound the site.

13." The Facility was initially operated by Helena Chemical in 1970. The Facility
was purchased by Eagle River Chemical and was operated for approximately 18 months by
Ansul under the name of Eagle River Chemical. During this time period, dinoseb was produced

and organic chemicals under various owners and operators. The last owner of record was Cedar

~ Chemical Corporation. On March 8, 2002, Cedar Chemical Corporation filed for bankruptcy.

Manufacturing and plant operations were shut down shortly thereafter. The Arkansas
Department of Environmental Quality (ADEQ) assumed control of the facility on October 12,
2002, and currently acts as the caretaker of the facility.

14. Hazardous substances detected in soils at concentrations greater than risk-based
screening criteria include Arsenic, Cadmium, Mercury, Aldrin, Dieldrin, Dinoseb, Heptachlor,
Methoxychlor, Toxaphene, 3,4-Dichloroaniline, Propanil, Chloroform, 1,2-Dichloroethane,
Methylene Chloride, and Pentachlorophenol. Hazardous substances detected in groundwater at
concentrations greater than risk-based screening criteria and/or Maximum Contaminant Levels
(MCLs) include Arsenic, Barium, Cadmium, Chromium, Lead, 4,4’-DDT, Alpha BHC, Aniline,
4-Chloroaniline, Chlorobenzene, 1,2-Dichlorobenzene, 1,3-Dichlorobenzene, Chloroethane, 1,4-
Dichlorobenzene, 2,6-Dinitrotoluene, 3,4-Dichloroaniline, 4Chlorozniline, Dinoseb, bis(2-
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Chloroethyl)ether, bis(2-Ethylhexyl) phthalate, 1,2-Dichloroethane, 4Methyl-2-Pentanone, 2-
Methylphenol, Acetone, Benzene, Chloroform, Vinyl Chloride, Methylene Chloride,
Trichloroethene, 1,1,2Trichloroethane, 1,2-Dichloropropane, Bromodichloromethane
Bromoform, Dibromochloromethane, and Toluene.

" In summary, the surface soils and subsurface soils are contaminated with pesticides,
volatile organics, and heavy metals. The onsite surface water bodies and groundwater are
contaminated with volatile organics and heavy metals. The sediments are contaminated with
pesticides and heavy metals. Eighty (80) Solid Waste Management Units (SWMUs) (including
approx. 30 sumps and 10 drum/drum storage/drum crushing areas) have been identified 0n51te to
date that are deemed areas of concern.

15. Site investigations have concluded significant impacts to surface soils, subsurface
soils, surface water and groundwater. The chemicals used onsite in the processes included
volatile organic compounds (VOCs), semi-volatile organic compounds (SVOCs), pesticides, and
metals. These constituents have been detected in the respective media in concentrations greater
than background. The levels detected are at concentrations that could continue to contribute to
groundwater contarnination and at levels which could pose an unacceptable risk to human health
and/or the environment under various exposure scenarios.

16. The EPA has not selected a remedy for the site. A public notice announcing the
proposal of the Cedar Chemical site for inclusion on the National Priorities List (NPL) was
published on April 10, 2012 and again on April 13;2012. A second public notice was published -
- on September 14, 2012, announcing the inclusion of the Cedar Chemical site on the NPL. Both
of the publications were placed in The Helena World.

17. The Environmental Protection Agency (EPA) is‘in the process of conducting

enforcement actions, to identify and notify Potentially Responsible Parties (PRPs) of their
obligation to perform cleanup investigations and actions to.

18. The Site was listed on the National Priorities List (“NPL”) pursuant to CERCLA
Section 105, 42 U.S.C. § 9605, on September 14, 2012.

19. The list of Respondents in Appendix A numbered 1 through 9 sent, transported or
arranged to have sent or transported waste material containing hazardous substances found at the
Site for disposal or treatment at the Site while it was owned and/or operated by the Cedar
Chemical Corporation.

20. The list of Respondents in Appendix A numbered 10 and 11 previously owned
and/or operated one or more of the properties within the Site at the time hazardous substances
were released :



V1. CONCLUSIONS OF LAW AND DETERMINATIONS
Based on the Findings of Fact set forth above, EPA has determined that:

21. The Cedar Chemical Superfund Slte is a "facility" as defined in Section 101(9) of
CERCLA, 42U.S.C. §9601(9). ‘

22. The contamination found at the Site, as identified in the Findings of Fact above,
includes "hazardous substances" as defined in Section 101(14) of CERCLA, 42 U.S.C. §
9601(14).

23. The conditions described in Section V of the Findings of Fact above constitute an
actual and/or threatened "release” of a hazardous substance from the facility as defined in
Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

24. Each Respondent is a person" as defined in Section 101(21) of CERCLA, 42 U.S.C.

§ 9601(21).

25. Respondents are responsible parties under Seéctions 104, 107 and 122 of CERCLA,
42 U.8.C. §§ 9604, 9607 and 9622. Each Respondent is a person who either generated the
hazardous substances found at the Site, is a person who at the time of disposal of any hazardous
substances owned or operated the Site, or is a person who arranged for disposal or transport for
disposal of hazardous substances at the Site. Each Respondent therefore may be liable under
Section 107(a) of CERCLA, 42 U.S.C. § 9607(a).

- 26. The actions required by this Order are necessary to protect the public health, welfare
or the environment, are in the public interest, 42 U.S.C. § 9622(a), are consistent with CERCLA
and the NCP, 42 U.S.C. §§ 9604(a)(1), 9622(a), and will expedite effective remedial action and
rn1n1mlze 11t1gat10n 42 U S C § 9622(a)

27. EPA has determined that Respondents are quahﬁed to conduct the R_I/FS w1th1n the
meaning of Section 104(a) of CERCLA, 42 U.S.C. § 9604(a), and will carry out the Work
properly and promptly, in accordance with Sections 104(a) and 122(a) of CERCLA, 42 U.S.C.
§§ 9604(a) and 9622(a), if Respondents comply with the terms of this Order.

VII. SETTLEMENT AGREEMENT AND ORDER

28. Based upon the foregoing Findings of Fact and Conclusions of Law and
Determinations, it is hereby Ordered and Agreed that Respondents shall comply with all
provisions of this Order, including, but not limited to, all appendices to this Settlement
Agreement and Order on Consent and all documents incorporated by reference into this
Settlement Agreement and Order on Consent




VIIL. DESIGNATION OF CONTRACTORS AND PROJECT COORDINATORS

29. Selection of Contractors, Personnel. All Work performed under this Order shall be
under the direction and supervision of qualified personnel. Within 30 days of the Effective Date
of this Order, and before the Work outlined below begins, Respondents shall notify EPA in
writing of the names, titles, and qualifications of the personnel, including contractors,
subcontractors, consultants and laboratories to be used in carrying out such Work. With respect
to any proposed contractor, Respondents shall demonstrate that the proposed contractor hasa -
quality system which complies with ANSI/ASQC E4-1994, “Specifications and Guidelines. for
Quality Systems for Environmental Data Collection and Environmental Technology Programs,”
{American National Standard, January 5, 1995, or most recent version), by submitting a copy of
the proposed contractor’s Quality Management Plan (“QMP”).  The QMP should-be prepared in .
accordance with “EPA Requirements for Quality Management Plans (QA/R-2),” (EPA/240/B-
01/002, March 2001 or subsequently issued guidance) or equivalent documentation as
determined by EPA. The qualifications of the persons undertaking the Work for Respondents
shall be subject to EPA's review, for verification that such persons meet minimum technical
background and experience requirements. If EPA disapproves in writing of any person’s
technical qualifications, Respondents shall notify EPA of the identity and qualifications of the
replacements within 30 days of the written notice. If EPA subsequently disapproves of the
replacement, EPA reserves the right to terminate this Order and to conduct a complete RI/FS,
and to seek reimbursement for costs and penalties from Respondents. During the course of the
RV/FS, Respondents shall notify EPA in writing of any changes or additions in the personnel
used to carry out such Work, providing their names, titles, and qualifications.- EPA. shall have
the same right to disapprove changes and additions to personnel as it has hereunder regardmg the” |
initial notification. : |

30. Within 30 days after the Effective Date, Respondents shall designate a Project

- Coordinator who shall be responsible for administration of all actions by Respondents required

by this Order and shall submit to EPA the designated Project Coordinator’s name, address,
telephone number, and qualifications. To the greatest extent possible, the Project Coordinator
shall be present on Site or readily available during Site Work. EPA retains the right to -
disapprove of the designated Project Coordinator. If EPA disapproves of the designated Project
Coordinator, Respondents shall retain a different Project Coordinator and shall notify EPA of
that person’s name, address, telephone number and qualifications within 14 days following

- EPA’s disapproval. Respondents shall have the right to change their Project Coordinator, subj ect
to EPA’s right to disapprove. Respondents shall notify EPA seven (7) days before such a change
is made. The initial notification may be made orally, but shall be promptly followed by a written
notification. Receipt by Respondents’ Project Coordinator of any notice or communication from
EPA relating to this Order shall constitute receipt by Respondents.

_ 31. EPA has designated Philip H. Allen, P.E. of the EPA Region 6 Superfund Division -
as its Remedial Project Manager (“RPM™). EPA will notify Respondents of a change of its
designated RPM. Except as otherwise provided in this Order, Respondents shall direct all
submissions required by this Order to the RPM at the US EPA Region 6, 6SF-RA, 1445 Ross
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Ave,, Dallas, TX 75202 or by electronic mail if so directed by the RPM.

: 32. EPA's RPM shall have the authority lawfully vested in a Remedial Project Manager
(“RPM”) and On-Scene. Coordinator (“OSC”) by the NCP. In addition, EPA's RPM shall have

the authority consistent with the NCP, to halt any Work required by this Ordet, and to take any

necessary response action when s/he determines that conditions at the Site may present an

immediate endangerment to public health or welfare or the environment. The absence of the

- EPA RPM from the area under study pursuant to this Order shall not be cause for the stoppage or
delay of Work.

33. EPA shall arrange for a qualified person to assist in its oversight and review of the
conduct of the RI/FS, as required by Section 104(a) of CERCLA, 42 U.S.C. Section 9604(a).
Such person shall have the authority to observe Work and make inquiries in the absence of EPA,
but not to modify the RI/FS Work Plan.

IX. WORK TO BE PERFORMED

34. Respondents shall conduct the RI/FS in accordance with the provisions of this Order,
the SOW, CERCLA, the NCP and EPA guidance, including, but not limited to the "Interim Final
Guidance for Conducting Remedial Investigations and Feasibility Studies under CERCLA”
(OSWER .Directive # 9355.3-01, October 1988 or subsequently issued guidance), "Guidance for
~ Data Useability in Risk Assessment” (OSWER Directive #9285.7-05, October 1990 or
subsequently issued guidance), and guidance referenced therein, and guidances referenced in the
SOW, as may be amended or modified by EPA. The Remedial Investigation (“RI”) shall consist
of collecting data to characterize site conditions, determining the nature and extent of the
contamination at or from the Site, assessing risk to human health and the environment and
conducting.treatability testing as necessary to evaluate the potential performance and cost of the
treatment technologies that are being considered. The Feasibility Study (“FS™) shall determine
and evaluate (based on treatability testing, where appropriate) alternatives for remedial action to
prevent, mitigate or otherwise respond to or remedy the release or threatened release of
“hazardous substances, pollutants, or contaminants at or from the Site. The-alternatives-evaluated s
“must include, but shall not be limited to, the range of alternatives described in the NCP, and shall

include remedial actions that utilize permanent solutions and alternative treatment technologies
or resource recovery technologies to the maximum extent practicable. In evaluating the
alternatives, Respondents shall address the factors required to be taken into account by Section
121 of CERCLA, 42 U.8.C. § 9621, and Section 300.430(e) of the NCP, 40 C.F.R. § 300.430(e).
Upon request by EPA, Respondents shall submit in electronic form all portions of any plan, ‘
report or other deliverable Respondents are required to submit pursuant to provisions of this
Order.

35. Upon receipt of the draft Feasibility Study (“FS”) report, the EPA will evaluate, as
necessary, the estimates of the risk to the public and environment that are expected to remain
after a particular remedial alternative has been completed and will evaluate the durability,
reliability and effectiveness of any proposed Institutional Controls.
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36. Modification of the RI/FS Work Plan.

_ ~ a. If at any time during the RI/FS process, Respondents identify a need for
additional data, Respondents shall submit a memorandum documenting the need for additional
data to the EPA RPM within fifteen (15) days of identification. The EPA in its discretion will
determine whether the additional data will be collected by Respondents and whether it will be
incorporated into plans, reports and other deliverables.

b. In the event of unanticipated or changed circumstances at the Site,
Respondents shall notify the EPA RPM by telephone within 24 hours of discovery of the
unanticipated or changed circumstances. In the event that the EPA determines that the
immediate threat or the unanticipated or changed circumstances warrant changes in the RI/FS
Work Plan, the EPA shall modify or amend the RI/FS Work Plan in wrltlng accordlngly
Respondents shall perform the RI/FS Work Plan as modified or amended. ~

c. The EPA may determine that in addition to tasks defined in the initially
approved RI/FS Work Plan, other additional Work may be necessary to accomplish the
objectives of the RI/FS. Respondents agree to perform these response actions in addition to
those required by the initially approved RI/FS Work Plan, including any approved modzﬁcatlons,
if the EPA determines that such actions are necessary for a complete RI/FS

d. Respondents shall confirm their willingness to perform the additional Work in -
writing to the EPA within 7 days of receipt of the EPA request. If Respondents object to any
~modification determined by the EPA to be necessary pursuant to this Paragraph, Respondents
may seck dispute resolution pursuant to Section XV (Dispute Resolution). The SOW and/or
RI/FS Work Plan shall be modified in accordance with the final resolution of the dispute. -

e. Respondents shall complete the additional Work according to the standards,
specifications, and schedule set forth or approved by the EPA in a written modification to the. -
* RI/FS Work Plan or written RI/FS Work Plan supplement. The EPA reserves the right to
conduct the Work itself at any point, to seek reimbursement from Respondents, and/or to seek
any other appropriate relief.

_ f. Nothing in this Paragraph shall be construed to limit the EPA’s authority to
require performance of further response actions at the Site. :

37. Off-Site Shipment of Waste Material. Respondents shall, prior to any off-site
shipment of Waste Material from the Site to an out-of-state waste management facility, provide
- written notification of such shipment of Waste Material to the appropriate state environmental
official in the receiving facility’s state and to the EPA's Designated Project Coordinator.
‘However, this notification requirement shall not apply to any off-site shipments when the total
volume of all such sh1pments will not exceed 10 cubic yards.

a. Respondents shall include in the written notification the following information:
(1) the name and location of the facility to which the Waste Material is to be shipped: (2) the
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type and quantity of the Waste Material to be shipped; (3) the expected schedule for the shipment
of the Waste Material; and (4) the method of transportation. Respondents shall notify the state in
which the planned receiving facility is located of major changes in the shipment plan, such as a
decision to ship the Waste Material to another facility within the same state, or to a facility in
another state.

b. The identity of the receiving facility and state will be determined by
Respondents following the award of the contract for the remedial investigation and feasibility
study. Respondents shall provide the information required by Subparagraph 37.a and 37.c as
soon as practicable after the award of the contract and before the Waste Material is actually
shipped.

c. Before shipping any hazardous substances, pollutants, or contaminants from
the Site to an off-site location, Respondents shall obtain the EPA’s certification that the proposed
receiving facility is operating in compliance with the requirements of CERCLA Section
121(d)(3), 42 U.S.C. § 9621(d)(3), and 40 C.F.R. § 300.440. Respondents shall only send
hazardous substances, pollutants, or contaminants from the Site to an off-site facility that
complies with the requirements of the statutory provision and regulation cited in the preceding
sentence.

38. Meetings. Respondents shall make presentations at, and participate in, meetings at
the request of the EPA during the initiation, conduct, and completion of the RI/FS. In addition to
discussion of the technical aspects of the RI/FS, topics will include anticipated problems or new
issues. Meetings will be scheduled at the EPA's discretion.

39. Progress Reports. In addition to the plans, reports and other deliverables set forth in
this Order, Respondents shall provide to the EPA monthly progress reports by the __ th day of
the following month. At a minimum, with respect to the preceding month, these progress reports -
shall (1) describe the actions which have been taken to comply with this Order during that
month, (2) include all results of sampling and tests and all other data received by Respondents,

T7(3) describe Work planned for the next two months with schedules relating such Work to-the
overall project schedule for RI/FS completion, and (4) describe all problems encountered and.
any anticipated problems, any actual or anticipated delays, and solutions developed and
implemented to address any actual or anticipated problems or delays.

40. Emergency Response and Notification of Releases.

a. In the event of any action or occurrence during performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Respondents shall immediately take all appropriate action. Respondents shall take
these actions in accordance with all applicable provisions of this Settlement Agreement and
Order on Consent , including, but not limited to, the Health and Safety Plan, in order to prevent,
abate or minimize such release or endangerment caused or threatened by the release.
Respondents shall also immediately notify the EPA Project Coordinator or, the Regional Duty
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Officer at (866) 372-7745 of the incident or Site conditions. In the event that Respondents fail to
~ take appropriate response action as required by this Paragraph, and the EPA takes such action
instead, Respondents shall reimburse the EPA all costs of the response action not inconsistent
with the NCP pursuant to Section XVIII (Payment of Response Costs). :

b. In addition, in the event of any release of a hazardous substance from the Site,
Respondents shall immediately notify the EPA Project Coordinator, the OSC or Regional Duty
Officer at (866) 372-7745 and the National Response Center at (800) 424-8802. Respondents
shall submit a written report to the EPA within 7 days after each release, setting forth the events
that occurred and the measures taken or to be taken to mitigate any release or endangerment - -
caused or threatened by the release and to prevent the reoccurrence of such a release. This
reporting requirement is in addition to, and not in licu of, reporting under Section 103(c) of
CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the Emergency Planning and Commumty
Right-To-Know Act of 1986, 42 US.C.§ 11004 et seq.

X. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

4]1. After review of any plan, report or other item that is required to be submitted for
approval pursuant to this Order, in a notice to Respondents the EPA will: (a) approve, in whole
~or in part, the submission; (b) approve the submission upon specified conditions; (c) modify the
submission to cure the deficiencies; (d) disapprove, in whole.or in'part, the submission, directing
that Respondents modify the submission; or (e) any combination of the above. However, the
EPA shall not modify a submission without first providing Respondents at least one notice of
dcﬁciency and an opportunity to cure within fifteen (15 days), except where to do so would
- cause serious disruption to the Work or where previous submission(s) have been dlsapproved
due to material defects.

42. In the event of approval, approval upon conditions, or modification by the EPA,
_pursuant to Subparagraph 41(a), (b), {¢) or (e), Respondents shall proceed to take any action i
required by the plan, report or other deliverable, as approved or modified by the EPA subject
only to their right to invoke the Dispute Resolution procedures set forth in Section XV (Dispute - o !
- Resolution) with respect to the modifications or conditions made by the EPA. Following EPA :
approval or modification of a submission or portion thereof, Respondents shall not thereafter
alter or amend such submission or portion thereof unless directed by the EPA. In the event that -
the EPA modifies the submission to cure the deficiencies pursuant to Subparagraph 41(c) and the
submission had a material defect, the EPA retains the right to seek stipulated penalties, as
provided in Section X V1 (Stipulated Penalties).

43. Resubmission.

a. Upon receipt of a notice of disapproval, Respondents shall, within fifteen (15)
days or such longer time as specified by the EPA in such notice, correct the deficiencies and
resubmit the plan, report, or other deliverable for approval. Any stipulated penalties appllcable
to the submission, as provided in Section X VI, shall accrue during the 15-day period or '
otherwise specified period but shall not be payable unless the resubmission is disapproved or
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- modified due to a material defect as provided in Paragraphs 44 and 45.

b. Notwithstanding the receipt of a notice of disapproval, Respondents shall
proceed to take any action required by any non-deficient portion of the submission, unless
otherwise directed by the EPA. Implementation of any non-deficient portion of a submission
shall not relieve Respondents of any liability for stipulated penalties under Section XVI

. (Stipulated Penalties).

¢. Respondents shall not proceed further with any subsequent activities or tasks
until receiving EPA approval, approval on condition or modification of the following o
deliverables: RI/FS Work Plan and Sampling and Analysis Plan, Draft Remedial Investigation
Report and Treatability Testing Work Plan and Sampling and Analysis Plan and Draft Feasibility
Study Report. While awaiting EPA approval, approval on condition or modification of these

~ deliverables, Respondents shall proceed with all other tasks and activities which may be

conducted independently of these deliverables, in accordance with the schedule set forth under

- this Order.

d. For all remaining deliverables not listed above in subparagraph 43.c.,
Respondents shall proceed will all subsequent tasks, activities and deliverables without awaiting
EPA approval on the submitted deliverable. The EPA reserves the right to stop Respondents
from proceeding further, either temporarily or permanently, on any task, activity or deliverable at
any point during the RI/FS.

44 If the EPA disapproves a resubmitted plan, report or other deliverable, or portion
thereof, the EPA may again direct Respondents to correct the deficiencies. The EPA shall also
retain the right to modify or develop the plan, report or other deliverable. Respondents shall
implement any such plan, report, or deliverable as corrected, modified or developed by the EPA,
subject only to Respondents’ right to invoke the procedures set forth in Section XV (Dispute
Resolution).

45. Ifuponresubmission, a plan; report; or other deliverable is disapproved or modified '

by the EPA due to a material defect, Respondents shall be deemed to have failed to submit such .

plan, report, or other deliverable timely and adequately unless Respondents invoke the dispute
resolution procedures in accordance with Section XV (Dispute Resolution) and the EPA’s action
is revoked or substantially modified pursuant to a Dispute Resolution decision issued by the EPA
or superceded by an agreement reached pursuant to that Section. The provisions of Section XV
(Dispute Resolution) and Section XVI (Stipulated Penalties) shall govern the implementation of
the Work and accrual and payment of any stipulated penalties during Dispute Resolution. If the
EPA’s disapproval or modification is not otherwise revoked, substantially modified or
superceded as a result of a decision or agreement reached pursuant to the Dispute Resolution
process set forth in Section XV, stipulated penalties shall accrue for such violation from the date
on which the initial submission was originally required, as provided in Section XVI.

46. Tn the event the EPA takes over some of the tasks, but not the preparation of the RI
Report or the FS Report, Respondents shall incorporate and integrate information supplied by the
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EPA into the final repofts,.

47. All plans, reports, and other deliverables submitted to the EPA under this Order
shall, upon approval or modification by the EPA, be incorporated into and enforceable under this
Order. In the event the EPA approves or modifies a portion of a plan, report, or other deliverable
submitted to the EPA under this Order, the approved or modified portion shall be incorporated
into and enforceable under this Settlement Agreement and Order on Consent.

48. Neither failure of the EPA to expressly approve or disapprove of Respondents’
submissions within a specified time period, nor the absence of comments, shall be construed as
approval by the EPA. Whether or not the EPA gives express approval for Respondents’ '
deliverables, Respondents are responsible for preparing deliverables acceptable to the EPA.

XI. QUALITY ASSURANCE, SAMPLING, AND ACCESS TO INFORMATION

49, Quality Assurance. Respondents shall assure that Work performed, samples taken
and analyses conducted conform to the requirements of the SOW, the QAPP and guidances
identified therein. Respondents will assure that field personnel used by Respondents are
properly trained in the use of field equipment and in chain of custody procedures. Respondents
shall only use laboratories which have a documented quality system that complies with “EPA
. Requirements for Quality Management Plans (QA/R-2)” (EPA/240/B-01/002, March 2001) or-
equivalent documentation as determined by EPA.

50. Sampling.

a. All results of sampling, tests, modeling or other data (including raw- data)
generated by Respondents, or on Respondents' behalf, during the period that this Order is
_effective, shall be submitted to the EPA in the next monthly progress report as described in
Paragraph 39 of this Settlement Agreement and Order on Consent . The EPA will make
available to Respondents validated data generated by the EPA unless it is exempt from disclosure
by any federal or state law or regulation.

b. Respondents shall verbally notify the EPA at least seven (7) days prior to
conductmg significant field events as described in the SOW, RVFS Work Plan or Sampling and
Analysis Plan. At the EPA's verbal or written request, or the request of the EPA's oversight
assistant, Respondents shall allow split or duplicate'samples to be taken by the EPA (and its
authorized representatives) of any samples collected in unplementmg this Order. All split
samples of Respondents shall be analyzed by the methods identified in the QAPP.

51. Access to Information.
a. Respondents shall provide to the EPA, upon request, copies of all documents
and information within their possession or control or that of their contractors or agents relating to

activities at the Site or to the implementation of this Order, including, but not limited to,
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sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample
traffic routing, correspondence, or other documents or information related to the Work.
Respondents shall also make available to the EPA, for purposes of investigation, information
gathering, or testimony, their employees, agents, or representatives with knowledge of relevant
facts concerning the performance of the Work.

b. Respondents may assert business confidentiality claims covering part or all of
the documents or information submitted to the EPA under this Order to the extent permitied by
and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. §
2.203(b). Documents or information determined to be confidential by the EPA will be afforded
the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality
accompanies documents or information when it is submitted to the EPA, or if the EPA has
notified Respondents that the documents or information are not confidential under the standards
of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access
to such documents or information without further notice to Respondents. Respondents shal}
segregate and clearly identify all documents or information submltted under this Order for which
Respondents assert business confidentiality claims.

c¢. Respondents may assert that certain documents, records and other information
are privileged under the attorney-client privilege or any other privilege recognized by federal
law. If the Respondents assert such a privilege in lieu of providing documents, they shall
provide the EPA with the following: 1) the title of the document, record, or information; 2) the.
date of the document, record, or information; 3) the name and title of the author of the document,
record, or information; 4) the name and title of each addressee and recipient; 5) a description of
the contents of the document, record, or information; and 6) the privilege asserted by
Respondents. However, no documents, reports or other information created or generated
pursuant to the requirements-of this Order shall be w1thheld on the grounds that they are
pr1v1leged

d. No claim of confidentiality shall be made with respect to any data, including,

" but not limited to, all sanipling, analytical, monitoring, hydrogeologic, scientific; chemical;-or
engineering data, or any other documents or information evidencing conditions at or around the
Site.

52. In entering into this Settlement Agreement and Order on Consent, Respondents
waive any objections to any data gathered, generated, or evaluated by the EPA, the State or
Respondents in the performance or oversight of the Work that has been verified according to the
quality assurance/quality control (“QA/QC”) procedures required by the Order or any
EPA-approved RI/FS Work Plans or Sampling and Analysis Plans. If Respondents object to any
other data relating to the RI/FS, Respondents shall submit to the EPA a report that specifically
identifies and explains its objections, describes the acceptable uses of the data, if any, and
identifies any limitations to the use of the data. The report must be submitted to the EPA within
15 days of the monthly progress report containing the data.
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XIL SITE ACCESS AND INSTITUTIONAL CONTROLS

53. If the Site, or any other property where access is needed to-implement this Order, is
owned or controlled by any of Respondents, such Respondents shall, commencing on the
Effective Date, provide the EPA and its representatives, including contractors, with access at all
reasonable times to the Site, or such other property, for the purpose of conductmg any activity
related to this Order.

- 54. Where any action under this Settlement Agreement and Order on Consent is to be
performed in areas owned by or in possession of someone other than Respondents, Respondents
shall use their best efforts to obtain all necessary access agreements within 30 days after the

Effective Date, or as otherwise specified in writing by the EPA Project Coordinator. -

- Respondents shall immediately notify the EPA if after using their best efforts they are unable to -
obtain such agreements. For purposes of this Paragraph, “best efforts” includes the payment of
reasonable sums of money in consideration of access. Respondents shall describe in writing
their efforts to obtain access. If Respondents cannot obtain access agreements, the EPA may
either (i) obtain access for Respondents or assist Respondents in gaining access, to the extent
necessary to effectuate the response actions described herein, using such means as the EPA
deems appropriate; (ii) perform those tasks or activities with EPA contractors; or (iii) terminate
the Order. Respondents shall reimburse the EPA for all costs and attorney’s fees incurred by the
United States in obtaining such access, in accordance with the procedures in Section XVII
(Payment of Response Costs). If the EPA performs those tasks or activitics with EPA _

“contractors and does not terminate the Order, Respondents shall perform all other tasks or
activities not requiring access to that property, and shall reimburse the EPA for all costs incurred

- in performing such tasks or activities. Respondents shall integrate the results of any such tasks

-or activities undertaken by the EPA into its plans, reports and other deliverables.

55. Notwithstanding any provision of this Settlement Agreement and Order on Consent,
the EPA retains all of its access authorities and rights, including enforcement authorities related
thereto, under CERCLA, RCRA, and any other applicable statutes or regulations.

XIII. COMPLIANCE WITH OTHER LAWS

56. Respondents shall comply with all applicable local, state and federal laws and
regulations when performing the RI/FS. No local, state, or federal permit shall be required for
any portion of any action conducted entirely on-site, including studies, if the action is selected
and carried out in compliance with Section 121 of CERCLA, 42 U.S.C. § 9621. Where any
portion of the Work 1s to be conducted off-site and requires a federal or state permit or approval,
Respondents shall submit timely and complete applications and take all other actions necessary
to obtain and to comply with all such permits or approvals. This Order is not, and shall not be
construed to be, a permit issued pursuant to any federal or state statute or regulation.
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XIV. RETENTION OF RECORDS

57. During the pendency of this Settlement Agreement and Order on Consent and for a
minimum of 10 years after commencement of construction of any remedial action, each
Respondent shall preserve and retain all non-identical copies of documents, records, and other
information (including documents, records, or other information in electronic form) now in its
possession or control or which come into its possession or control that relate in any manner to
the performance of the Work or the liability of any person under CERCLA with respect to the.
Site, regardless of any corporate retention policy to the contrary. Until 10 years after
commencement of construction of any remedial action, Respondents shall also instruct their
~ contractors and agents to preserve all documents, records, and other information of whatever
kind, nature or description relating to performance of the Work.

58. At the conclusion of this document retention period, Respondents shall notify the
EPA at least 90 days prior to the destruction of any such documents, records or other
information, and, upon request by the EPA, Respondents shall deliver any such documents,
records, or other information to the EPA. Respondents may assert that certain documents,
records, and other information are privileged under the attorney-client privilege or any other
privilege recognized by federal law. If Respondents assert such a privilege, they shall provide
the EPA with the following: 1) the title of the document, record, or other information; 2) the
date of the document, record, or other information; 3) the name and title of the author of the
document, record, or other information; 4) the name and title of each addressee and recipient; 5)
a description-of the subject of the document, record, or other information; and 6) the privilege
asserted by Respondents. However, no documents, records or other information created or
generated pursuant to the requirements of this Order shall be withheld on the grounds that they
are privileged.

59. Each Respondent hereby certifies individually that to the best of its knowledge and
belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise
disposed of any records, documents or other information (other than identical copies) relating to

~ its potential liability régarding the Site since notification of potential liability by the EPA or the .
filing of suit against it regarding the Site and that it has fully complied with any and all EPA
requests for information pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C. §§
9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927.

XV. DISPUTE RESOLUTION

60. Unless otherwise expressly provided for in this Settlement Agreement and Order on
Consent, the dispute resolution procedures of this Section shall be the exclusive mechanism for
resolving disputes arising under this Settlement Agreement and Order on Consent . The Parties
shall attempt to resolve any disagreements concerning this Settlement Agreement and Order on
Consent expeditiously and informally.

61. If Respondents object to any EPA action taken pursuant to this Settlement
Agreement and Order on Consent, including billings for Future Response Costs, they shall notify
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the EPA in writing of their objection(s) within 30 days of such action, unless the objection(s)
has/have been resolved informally. The EPA and Respondents shall have 60 days from the
EPA’s receipt of Respondents’ written objection(s) to resolve the dispute (the “Negotiation:
Pertod™). The Negotiation Period may be extended at the sole discretion of the EPA. Such
extension may be granted verbally but must be confirmed in writing.

62, Any agreement reached by the Patties pursuant to this Section shall be in writing and
shall, upon signature by the Parties, be incorporated into and become an enforceable part of this
Settlement Agreement and Order on Consent. If the Parties are unable to reach an agreement
within the Negotiation Period, an EPA management official at the Division Director level or .
higher will 1ssue a written decision. The EPA’s decision shall be incorporated into and become
* an enforceable part of this Settlement Agreement and Order on Consent. Respondents’
obligations under this Settlement Agreement and Order on Consent shall not be tolled by
submission of any objection for dispute resolution under this Section. Following resolution of
the dispute, as provided by this Section; Respondents shall fulfill the requirement that was the
subject of the dispute in accordance with the agreement reached or with the EPA’s decision,
whichever occurs, and regardless of whether Respondents agree with the decision.

XVI. STIPULATED PENALTIES

63. Respondents shall be liable to the EPA for stipulated penalties in the amounts set
forth in Paragraphs 64 and 65 for failure to comply with any of the requirements of this Order
- specified below unless excused under Section XVII (Force Majeure). “Compliance” by
Respondents shall include completion of the Work under this Settlement Agreement and Order
- on Consent or any activities contemplated under any RI/FS Work Plan or other plan approved
* under this Order identified below, in accordance with all applicable requirements of law, this
Order, the SOW, and any plans or other documents approved by the EPA pursuant to this Order
and within the specified time schedules estabhshed by and approved under this Settlement
Agreement and Order on Consent.

64. Stipulated Penalty Amounts - Work.

_ a. The following stipulated penaltie.s shall accrue per day for any noncompliance
- identified in Subparagraph 64(b):

Penalty Per Violation Per Day Period of Noncompliance
$1500 - | 1% through 14® day
$2000 o 15™ through 30" day
$2500 | 3~’1St day and beyond

b. Compliance Milestones
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1. Payment of Future Response Costs

2. Establishment of Escrow Accounts in the event of Disputes

3. Implementation of the Work Plan in accordance with the schedule
provided in the plan and in the SOW. :

4. Implementation of the Sampling and Analysis Plan in accordance with
the schedule provided in the plan and in the SOW.

5. Completion of Site Characterization in accordance with the provisions
and schedule in the Work Plan and SOW.

65. Stipulated Penalty Amounts - Reports.

a. The following stipulated penalties shall accrue per violation per day
for failure to submit timely or adeqguate reports or other written documents pursuant to
Paragraphs 34 through 39: '

Penalty Per Violation Per Day . Period of Noncompliance
$ 1500 | | 1 through 14 day
$ 2000 15™ through 30" day
$ 2500 31* day and beyond

66 In the event that the EPA assumes performance of a portion or all of the Work
pursuant 0. Paragraph 84 of Section XX (Reservation of Rights by the EPA), Respondents shall
be hable for a stipulated penalty in the amount of $500 000.

67. All penalties shall begin to accrue on the day after the complete performance is due
or the day a violation occurs, and shall continue to accrue through the final day of the correction
~of the noncompliance or completion-of the activity.However, stipulated penalties shall not

accrue: (1) with respect to a deficient submission under Section X (EPA Approval of Plans and
Other Submissions), during the period, if any, beginning on the 31% day after the EPA’s receipt
of such submission until the date that the EPA notifies Respondents of any deficiency; and (2)
with respect to a decision by the EPA Management Official designated in Paragraph 62 of
Section XV (Dispute Resolution), during the period, if any, beginning on the 21st day after the
Negotiation Period begins until the date that the EPA Management Official issues a final

~ decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of
separate penalties for separate violations of this Settlement Agreement and Order on Consent.

68. Following the EPA’s determination that Respondents have failed to comply with a
requirement of this Settlement Agreement and Order on Consent, the EPA may give
Respondents written notification of the same and describe the noncompliance. The EPA may
send Respondents a written demand for the payment of the penalties. However, penalties shall
accrue as provided in the preceding Paragraph regardless of whether the EPA has notified
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Respondents of a violation.

69. All penalties accruing under this Section shall be due and payable to the EPA within
30 days of Respondents’ receipt from the EPA of a demand for payment of the penalties, unless
Respondents invoke the dispute resolution procedures in accordance with Section XV (Dispute
Resolution). All payments to the EPA under this Section shall be paid by certified or cashier’s
check(s) made payable to “EPA Hazardous Substances Superfund,” shall be mailed to the U.S.
Environmental Protection Agency, Superfund Payments, Cincinnati Finance Cénter, P.O. Box
979076, St. Louis, MO 63197-9000, shall indicate that the payment is for stipulated penalties,
and shall reference the EPA Region and Site/Spill ID Number A6X7, the EPA Docket Number

, and the name and address of the party(tes) making payment. Copies of check(s) paid

pursuant to this Section, and any accompanying transmittal letter(s) shall be sent to the EPA as
provided in Paragraph 31, and to Ms. Cynthia Brown, U.S. EPA Reglon 6 6SF-TE, 1445 Ross
Avenue, Dallas, TX 75202. '

70. The payment of penalties shall not alter in any way Respondents’ obligation to
complete performance of the Work required under this Settlement Agreement and Order on -
Consent.

71. Penalties shall continue to accrue as provided in Paragraph 67 during any dispute
resolution period, but need not be paid until 15 days after the dispute is resolved by agreement or
by receipt of the EPA’s decision.

72. 1f Respondents fail to pay stipulated penalties when due, the EPA may institute
proceedings to collect the penalties, as well as Interest. Respondents shall pay Interest on the

“unpaid balance, which shall begin to accrue on the date of demand made pursuant to Paragraph

69.

73. Nothing in this Settlement Agreement and Order on Consent shall be construed as
prohibiting, altering, or in any way limiting the ability of the EPA to seck any other remedies or
sanctions available by virtue of Respondents’ violation of this Settlement Agreement and Order
on Consent or of the statutes and regulations upon which it is based, including, but not limited to,
penalties pursuant to.Section 122(1) of CERCLA, 42 U.S.C. § 9622(1), and punitive damages
pursuant to Section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3). Provided, however, that the
EPA shall not seek civil penalties pursuant to Section 122(1) of CERCLA or punitive damages
pursuant to Section 107(c)(3) of CERCLA for any violation for which a stipulated penalty is
provided herein, except in the case of willful violation of this Order or in the event that the EPA
assumes performance of a portion or all of the Work pursuant to Section XX (Reservation of : |
Rights by the EPA), Paragraph 84. Notwithstanding any other provision of this Section, the EPA -
may, in.its unreviewable discretion, waive any portion of stipulated penalties that have accrued
pursuant to this Settlement Agreement and Order on Consent. :
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XVIL. FORCE MAJEURE

74. Respondents agree to perform all requirements of this Order within the time limits
established under this Order, unless the performance is delayed by a force majeure. For purposes
of this Order, force majeure is defined as any event arising from causes beyond the control of
Respondents or of any entity controlled by Respondents, including but not limited to their
coniractors and subcontractors, which delays or prevents performance of any obligation under
this Settlement Agreement and Order on Consent despite Respondents' best efforts to fulfill the
obligation. Force majeure does not include financial inability to complete the Work or increased
cost of performance. '

o 75. If any event occurs or has occurred that may delay the performance of any obligation

- under this Settlement Agreement and Order on Consent, whether or not caused by a force
majeure event, Respondents shall notify the EPA orally within 48 hours of when Respondents
first knew that the event might cause a delay. Within 14 days thereafter, Respondents shall
provide to the EPA in writing an explanation and description of the reasons for the delay; the
anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the
delay; a schedule for implementation of any measures to be taken to prevent or mitigate the delay
or the effect of the delay; Respondents’ rationale for atiributing such delay to a force majeure
event if they intend to assert such a claim; and a statement as to whether, in the opinion of
Respondents, such event may cause or contribute to an endangerment to public health, welfare or
the environment. Failure to comply with the above requirements shall preclude Respondents
from asserting any claimn of force majeure for that event for the period of time of such failure to
comply and for any additional delay caused by such failure.

76. 1f the EPA agrees that the delay or anticipated delay is attributable to a force majeure -
event, the time for performance of the obligations under this Order that are affected by the force
majeure event will be extended by the EPA for such time as is necessary to complete those
obligations. An extension of the time for performance of the obligations affected by the force

- EPA does not agree that the delay or anticipated delay has been or will be caused by a force .
majeure event, the EPA will notify Respondents in writing of its decision. If the EPA agrees that
the delay is attributable to a force majeure event, the EPA will notify Respondents in writing of
the length of the extensmn if any, for performance of the obligations affected by the force
majeure event. ‘

XVIII. PAYMENT OF RESPONSE COSTS

77. Payment for Past Response Costs. Although payment for past response costs are not
sought in this Settlement Agreement the EPA hereby reserves its right to seek past Tesponse costs
in any subsequent administrative and/or judicial settlement agreement or action.
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78. Payments of Future Response Costs.

a. Within 30 days of the Effective Date, Respondents shall pay to EPA$____in
prepayment of Future Response Costs. The total amount paid shall be deposited by EPA in the
Cedar Chemical Future Response Costs Special Account, within the EPA Hazardous Substance
Superfund. These funds shall be retained and used by EPA to conduct or finance Future
Response Actions. Payment shall be made by FedWire Electronic Funds Transfer (“EFT”), to the
U.S. Department of Justice account in accordance with current EFT procedures, referencing the
civil action number, EPA Site/Spill ID Number , and DOJ Case Number ___. Payment
shall be in accordance with the instructions provided to the Respondents by the Financial
Litigation Unit of the United States Attorney Office for the District of following lodging of
the Consent Decree. Any payment received by the Department of Justice after 4:00 p.m. (Eastern
Standard Time) will be credited on the next business day. Any amounts received under this
Subparagraph will be credited to the Settling Defendants in the final accounting pursuant to
Subparagraph 78.e. ' '

b. At the time of payment, Respondents shall send notice that
payment has been made to the United States, to the EPA Project Coordinator and to the -
Servicing Financing Office.

c. Respondents shall pay to EPA all Future Response Costs not
inconsistent with the National Contingency Plan. On a periodic basis, the United States will send
Respondents a bill requiring payment that includes a ( insert name of standard Regionally-
prepared costs summary, which includes the direct and indirect costs incurred by EPA and
its contractors, and name of DOJ-prepared cost summary, which reflect costs incurred by

- DOJ and its contractors, if any). Respondents shall make all payments required by this

Paragraph in the manner required by Subparagraph 7 8.a., with notice as required by
Subparagraph 78.b. The total amount paid will be depos1ted by EPA in the Cedar Chemical

Future Response Costs Special Account within the EPA Hazardous Substance Superfund These -

funds will be retained-and used by EPA to conduct or finance Future Response Costs. Any
amounts remaining in the Cedar Chemical Future Response Costs Special Account, will be
disbursed or credited in accordance Wlﬂ'l Subparagraph 78.c.

d. In the event that EPA’s use of the Cedar Chemical Future Response Costs
Special Account results in there being $_ -or less in the Cedar Chemical Future Response
Costs Special Account at any time, Respondents agree, within'14 days or less, to remit to EPA §
for deposit in the Cedar Chemical Future Response Costs Special Account, in accordance
with the payment procedure described in Subparagraph 78.a and 78.b. Any amounts received

under this Subparagraph will be credited to Respondents in the ﬁnal accounting in Subparagraph ‘

78.e.

e After BPA issues its writlen Certification of Coinpletion of Work and EPA
has performed a final accounting of Future Response Costs, EPA shall offset the final bill for
Future Response Costs by the unused amount paid by the Repondents pursuant to Subparagraph
78.a. or 78.d.
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79. Respondents may contest payment of any Future Response Costs under Paragraph 78
that were incurred during the time period that any prepaid amounts were received under
Subparagraph 78.c. with the exception of amounts due under Paragraphs 78.a. or 78.d. if they
determine that the United States (or the State) has made a mathematical error or if they allege
that a cost item that is included represents costs that are inconsistent with the NCP or outside the
definition of Future Response Costs. :

80. Respondents may contest payment of any Future Response Costs under Paragraph
78 if they determine that the EPA has made an accounting error or if they believe the EPA
incurred excess costs as a direct result of an EPA action that was inconsistent with the NCP.
Such objection shall be made in writing within 30 days of receipt of the bill and must be sent to
the EPA Project Coordinator. Any such objection shall specifically identify the contested Future
Response Costs and the basis for objection. In the event of an objection, Respondents shall
within the 30 day period pay all uncontested Future Response Costs to the EPA in the manner
described in Paragraph 78. Simultancously, Respondents shali establish an interest-bearing
escrow account in a federally-insured bank duly chartered in the State of Texas and remit to that
escrow account funds equivalent to the amount of the contested Future Response Costs.
Respondents shall send to the EPA Project Coordinator a copy of the transmittal letter and check
paying the uncontested Future Response Costs, and a copy of the correspondence that establishes
and funds the escrow account, including, but not limited to, information containing the identity
of the bank and bank account under which the escrow account is established as well as a bank
statement showing the initial balance of the escrow account. Simultaneously with establishment
of the escrow account, Respondents shall initiate the Dispute Resolution procedures in Section
XV (Dispute Resolution). If the EPA prevails in the dispute, within 5 days of the resolution of
the dispute, Respondents shall pay the sums due (with accrued interest) to the EPA in the manner
described in Paragraph 78. If Respondents prevail concerning any aspect of the contested costs,
Respondents shall pay that portion of the costs (plus associated accrued interest) for which they
did not prevail to the EPA in the manner described in Paragraph 78. Respondents shall be -
disbursed any balance of the escrow account. The dispute resolution procedures set forth in this

“Paragraph in conjunction with the procedures set forth in Section XV (Dispute Resolution)shall i

be the exclusive mechanisms for resolving disputes regarding Respondents’ obligation to
reimburse the EPA for its Future Response Costs. )

XIX. COVENANT NOT TO SUE BY EPA

81. In consideration of the actions that will be performed and the payments that will be
made by Respondents under the terms of this Settlement Agreement , and except as otherwise
specifically provided in this Settiement Agreement, the EPA covenants not to sue or to take
administrative action against Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42
U.S8.C. §§ 9606 and 9607(a), for the Work performed under this Order and for recovery of Future
Response Costs. This covenant not to sue shall take effect upon the Effective Date and is
conditioned upon the complete and satisfactory performance by Respondents of all obligations
under this Settlement Agreement, including, but not limited to, payment of Future Response
Costs pursuant to Section XVIIL. This covenant not to sue extends only to Respondents and does
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not extend to any other person.
XX. RESERVATIONS OF RIGHTS BY EPA -

82. Except as specifically provided in this Order, nothing herein shall limit the power
‘and authority of the EPA or the United States to take, direct, or order all actions necessary to
protect public health, welfare, or the environment or to prevent, abate, or minimize an actual or
threatened release of hazardous substances, pollutants or contaminants, or hazardous or solid
waste on, at, or-from the Site. Further, nothing herein shall prevent the EPA from seeking legal
of equitable relief to enforce the terms of this Order, from taking other legal or equitable action
as it deems appropriate and necessary, or from requiring Respondents in the future to perform
additional activities pursuant to CERCLA or any other applicable law.

83. The covenant not to sue set forth in Section XIX above does not pertain to any
matters other than those expressly identified therein. The EPA resetves, and this Settlement
Agreement is without prejudice to, all rights agamst Respondents with respect to all other
matters, including, but not limited to:

a. claims based on a failure by Respondents to meet a requirement of this
Settlement Agreement;

b. liability for costs not included within the definition of Future Response Co'sts;
c. liability for performance of response action other than the Work;
d. criminal liability;

e. liability for damages for injury to, destruction of, or loss of natural resources,’
and for the costs of any natural resource damage assessments;

f. liability arising from the past, present, or future dlsposal release or threat of
release of Waste Materials outside of the Site; and

‘ _ g. liability for costs incurred or to be incurred by the Agency for Toxic
' Substances and Disease Reglstry related to the Site,

84. Work Takeover. In the event the EPA determines that Respondents have ceased
implementation of any portion of the Work, are sericusly or repeatedly deficient or late in their
performance of the Work, or are implementing the Work in a manner which may cause an
endangerment to human health or the environment, the EPA may assume the performance of all
or any portion of the Work as the EPA determines necessary. Respondents may invoke the
procedures set forth in Section XV (Dispute Resolution) to dispute the EPA’s determination that
takeover of the Work is warranted under this Paragraph. Costs incurred by the EPA in
performing the Work pursuant to this Paragraph shall be considered Future Response Costs that
Respondents shall pay pursuant to Section XVIII (Payment of Response Costs).
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7 Costs.

Notwithstanding any other provisioh of this Order, the EPA retains all authority and reserves all
rights to take any and all response actions authorized by law.

XXI. COVENANT NOT TO SUE BY RESPONDENTS

85. Respondents covenant not to sue and agree not to assert any claims or causes of
action against the United States, or its contractors or employees, with respect to the Work, Future
Response Costs, or this Settlement Agreement and Order on Consent, including, but not limited
to: :
a. any-direct or indirect claim for reimbursement from the Hazardous Substance
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 112, or 113
of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;

b. any claim arising out of the Work or arising out of the response actions for
which the Future Response Costs have or will be incurred, including any claim under the United
States Constitution, the Texas Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access
to Justice Act, 28 U.S.C. § 2412, as amended, or at common law; or

c. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Work or payment of Future Response

86. These covenants not to sue shall not apply in the event the United States brings a
cause of action or issues an order pursuant to the reservations set forth in Paragraphs 83 (b), (c),
and (e) - (g), but only to the extent that Respondents’ claims arise from the same response action,
response costs, or damages that the United States is seeking pursuant to the applicable
reservation. ' |

" 87. Nothing in this Agreement shall be deemed to constitute approval or preauthorization
of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. §

©300.700(d).

XXII. OTHER CLAIMS

88. By issuance of this Settlement Agreement and Order on Consent, the United States
and the EPA assume no liability for injuries or damages to persons or property resulting from
any acts or omissions of Respondents.

89. Except as expressly provided in Section XIX (Covenant Not to Sue by EPA), nothing
in this Order constitutes a satisfaction of or release from any claim or cause of action against
Respondents or any person not a party to this Settlement Agreement, for any liability such person
may have under CERCLA, other statutes, or common law, including but not limited to any
claims of the United States for costs, damages and interest under Sections 106 and 107 of
CERCLA, 42 U.S.C. §§ 9606 and 9607. '
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- 90. No action or decision by the EPA pursuant to this Settlement Agreement and Order -
on Consent shall give rise to any right to judicial review except as set forth in Section 113(h) of
CERCLA, 42 U.S.C. § 9613(h).

XXIIT. CONTRIBUTION
91. Contribution

a. The Parties agree that this Settlement Agreement constitutes an administrative
~ settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C. 9613(f)(2) that
‘Respondents are entitled, as of the Effective Date, to protection from contribution actions
or claims as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. §§
9613(f)(2) and 9622(h)(4), for “matters addressed™ in-this Settlement Agréement. The
“matters addressed” in this Seftlement Agreement are the Work, and Future Response
Costs.

b. The Parties agree that this Settlement Agreement constitutes an
admmlstratlve settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42 U.S.C.
9613(H(3)}B) pursuant to which Respondents have, as of the Effective Date, resolved their
liability to the United States for the Work, Past Response Costs and Future Response Costs.

¢. Except as provided in Section XX Paragraph(s})  of this -

Settlement Agreement (Non-Exempt DeMicromis, [DeMinimis and MSW Waivers] nothmg in
this Settlement Agreement preciudes the United States or Respondents from asserting any
claims, causes of action, or demands for indemnification, contribution, or cost recovery against
any persons not parties to this Settlement Agreement. Nothing herein diminishes the right of the
United States, pursuant to Sections 113(f)(2) and (3) of CERCLA, 42 U.S.C. 9613(D)(2)(3, to
pursue any such persons to obtain additional response costs or response action and to enter into -
settlements that give rise to contribution protection pursuant to Section 113(£)(2).

XXIV. INDEMNIFICATION

92. Respondents shall indemnify, save and hold harmless the United States, its officials,
agents, contractors, subcontractors, employees and representatives from any and all claims or
causes of action arising from, or on account of negligent or other wrongful acts or omissions of
Respondents, their officers, directors, employees, agents, contractors, or subcontractors, in
carrying out actions pursuant to this Settlement Agreement and Order on Consent. In addition,
Respondents agree to pay the United States all costs incurred by the United States, including but -

not limited to attorneys fees and other expenses of litigation and settlement, arising from oron
account of claims made against the United States based on negligent or other wrongful acts or
omissions of Respondents, their officers, directors, employees, agents, contractors,
subcontractors and any persons acting on their behalf or under their control, in carrying out
activities pursuant to this Settlement Agreement and Order on Consent. The United States shall

not be held out as a party to any contract entered into by or on behalf of Respondents in carrying
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out activities pursuant to this Order. Neither Respondents nor any such contractor shali be
considered an agent of the United States. -

93. The United States shall give Respondents notice of any claim for which the United
States plans to seek indemnification pursuant to this Section and shall consult with Respondents
prior to settling such claim.

94. Respondents waive all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arising
from or on account of any contract, agreement, or arrangement between any one or more of
Respondents and any person for performance of Work on or relating to the Site. In addition,
Respondents shall indemnify and hold harmless the United States with respect to any and all ~
claims for damages or reimbursement arising from or on account of any contract, agreement, or
arrangement between any one or more of Respondents and any person for performance of Work

-on or relating to the Site. '

XXV, INSURANCE

95. At least 30 days prior to commencing any On-Site Work under this Settlement
Agreement and Order on Consent, Respondents shall secure, and shall maintain for the duration
of this Order, comprehensive general liability insurance and automobile insurance with limits of
$5,000,000. dollars, combined single limit, naming the EPA as an additional insured. Within the
same period, Respondents shall provide the EPA with certificates of such insurance and a copy
of each insurance policy. Respondents shall submit such certificates and copies of policies each
year on the.anniversary of the Effective Date. In addition, for the duration of the Settlement
Agreement;and Order on Consent, Respondents shall satisfy, or shall ensure that their contractors
or subcontractors satisty, all applicable laws and regulations regarding the provision of worker’s
compensation insurance for all persons performing the Work on behalf of Respondents in
furtherance of this Order. If Respondents demonstrate by evidence satisfactory to the EPA that

~ any contractor or subcontractor maintains insiiraiice equivalent to that described above; or
insurance covering some or all of the same risks but in an equal or lesser amount, then
Respondents need provide only that portion of the insurance described above which is not
maintained by such contractor or subcontractor.

XXVL. FINANCIAL ASSURANCE

96. Within 30 days of the Effective Date, Respondents shall establish and maintain
financial security for the benefit of the EPA in the amount of $ {insert estimated cost of Work]
in one or more of the following forms, in order to secure the full and final completion of Work
by Respondents: ' '

- a. asurety bond unconditionally guaranteeing payment and/or performance of the
Work; ’
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b. one or more irrevocable letters of credit, payable to or at the direction of EPA,
issued by financial 1nst1tut10n(s) acceptable in all respects to the EPA equalmg the total estimated
cost of the Work; :

¢. a trust fund administered by a trustee acceptable in all respects to the EPA;

d. a policy of insurance issued by an insurance carrier acceptable in all respects to
EPA, which ensures the payment and/or performance of the Work;

: e. a corporate guarantee to perform the Work provided by one or more parent
corporations or subsidiaries of Respondents, or by one or more unrelated corporations that have a
substantial business relationship with at least one of Respondents; including a demonstration that
any such company satisfies the financial test requirements of 40 C.F.R. Part 264.143(f); and/or

f. a corporate guarantee to perform the Work by one or more of Respondents,
including a demonstration that any such Respondent satisfies the requirements of 40 C.F.R. Part
264.143(f).

97. Any and all financial assurance instruments provided pursuant to this Section shall

" be in form and substance satisfactory to the EPA, determined in the EPA’s sole discretion. In the

event that the EPA determines at any time that the financial assurances provided pursuant to this
Section (including, without limitation, the instrument(s) evidencing such assurances) are
inadequate, Respondents shall, within 30 days of receipt of notice of the EPA’s determination,

- .obtain and present to the EPA for approval one of the other forms of financial assurance listed in

Paragraph 96, above." In addition, if at any time the EPA notifies Respondents that the -

-anticipated cost of completing the Work has increased, then, within 30 days of such notification,

Respondents shall obtain and present to the EPA for approval a revised form of financial
assurance (otherwise acceptable under this Section) that reflects such cost increase.
Respondents’ inability to demonstrate financial ability to complete the Work shall in no way -
excuse performance of any activities required under this Settiement Agreement and Order-on
Consent . :

98. If Respondents seek to ensure completion of the Work through a guarantee pursuant
to Subparagraph 96.e. or 96.1. of this Settlement Agreement and Order on Consent, Respondents
shall (i) demonstrate to EPA’s satisfaction that the guarantor satisfies the requirements of 40
C.F.R. Part 264.143(); and (1) resubmit sworn statements conveying the information required
by 40 C.F:R. Part 264.143(f) annually, on the anniversary of the Effective Date, to the EPA. For
the purposes of this Order, wherever 40 C.F.R. Part 264.143(f) references “sum of current

- closure and post-closure costs estimates and the current plugging and abandonment costs

estimates,” the current cost estimate of $ for the Work at the Site shall be used in relevant .
financial test calculations. :

. 99. If, after the Effective Date, Respondents can show that the estimated cost to complete
the remaining Work has diminished below the amount set forth in Paragraph 96 of this Section,

‘Respondents may, on any anniversary date of the Effective Date, or at any other time agreed to

28



by the Parties, reduce the amount of the financial security provided under this Section to the
estimated cost of the remaining Work to be performed. Respondents shall submit a proposal for
such reduction to the EPA, in accordance with the requirements of this Section, and may reduce
the amount of the security after receiving written approval from the EPA. In the event of a
dispute, Respondents may seek dispute resolution pursuant to Section XV (Dispute Resolution).
Respondents may reduce the amount of security in accordance with the EPA’s written decision
resolving the dispute.

100. Respondents may change the form of financial assurance provided under this
Section at any time, upon notice to and prior written approval by the EPA, provided that the EPA
determines that the new form of assurance meets the requirements of this Section. In the event
of a dispute, Respondents may change the form of the financial assurance only in accordance
with the written decision resolving the dispute.

XXVIH. INTEGRATION/APPENDICES

101. This Settlement Agreement and Order on Consent and its appendices and any
deliverables, technical memoranda, specifications, schedules, documents, plans, reports {other
than progress reports), etc. that will be developed pursuant to this Settlement Agreement and
Order on Consent and become incorporated into and enforceable under this Settlement
Agreement and Order on Consent constitute the final, complete and exclusive agreement and
understanding among the Parties with respect to the settlement embodied in this Settlement
Agreement.and Order on Consent. The parties acknowledge that there are no representations,
agreements or understandings relating to the settlement other than those expressly contained in
this Settlement Agreement and Order on Consent . The following appendices are attached to and
incorporated. .into this Order: : |

“Appendiﬁi A” is thé list of Respondents.

“Appendix B is the SOW map of the Site.

“Appendix C” is the map of the Site,
XXVIII. ADMINISTRATIVE RECORD

102. The EPA will determine the contents of the administrative record file for selection
of the remedial action. Respondents shall submit to the EPA documents developed during the
course of the RI/FS upon which selection of the response action may be based. Upon request of
the EPA, Respondents shall provide copies of plans, task memoranda for further action, quality
assurance memoranda and audits, raw data, field notes, laboratory analytical reports @nd other
reports. Upon request of the EPA, Respondents shall additionally submit any previous studies
conducted under state, local or other federal authorities relating to selection of the response
action, and all communications between Respondents and state, local or other federal authorities
concerning selection of the response action. At the EPA’s discretion, Respondents shall
establish a community information repository at or near the Site, to house one copy of the
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administrative record.

XXIX. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

103. This Settlement Agreement shall be effective on the day this Settlement Agreement

and Order on Consent is signed by the Superfund Division Director.

104. This Settlement Agreement and Order on Consent may be amended by mutual
agreement of the EPA and Respondents. Amendments shall be in writing and shall be effective
when signed by the EPA. EPA Project Coordinators do not have the authorlty to sign
amendments to the Order.

105. No informal advice, guidance, suggestion, or comment by the EPA Project
Coordinator or other EPA representatives regarding reports, plans, specifications, schedules, or
any other writing submitted by Respondents shall relieve Respondents of their obligation to
obtain any formal approval required by this Settlement Agreement and Order on Consent, or to
comply with all requirements of this Order, unless it is formally modified.

XXX. NOTICE OF COMPLETION OF WORK

106. When the EPA determines that all Work has been fully performed in accordance |

' with this Settlement Agreement and Order on Consent, with the exception of any continuing

obligations required by this Settlement Agreement and Order on Consent, including but not
limited to payment of Future Response Costs or record retention, the EPA will provide written
notice to Respondents. If the EPA determines that any such Work has not been completed in
accordance with this Settlement Agreement and Order on Consent , the EPA will notify

. Respondents, provide a list of the deficiencies, and require that Respondents modify the RI/FS
Work Plan if appropriate in order to correct such deficiencies, in accordance with Paragraph 36 -
(Modification of the Work Plan). Failure by Respondents to implement the approved medified

RI/FS Work Plan shall be a violation of this Settlement Agreement and Order on Consent.

Agreed this __ day of , 2014,

For Respondent

By:

Title:

It is so ORDERED AND AGREED this day of 2014,
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BY: DATE:
Director, Superfund Division

Region 6

U.S. Environmental Protection Agency

EFFECTIVE DATE:
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, APPENDIX B
STATEMENT OF WORK
REMEDIAL INVESTIGATION AND FEASIBILITY STUDY
CEDAR CHEMICAL CORPORATION SUPERFUND SITE
WEST HELENA, PHILLIPS COUNTY, ARKANSAS

1. INTRODUCTION

1. This Statement of Work (SOW) provides an overview of work that will be carried out By
respondents as they implement a Remedial Investigation and Feasibility Study (RI/FS) for the Cedar
Chemical Corporation (CCC) Superfund Site (the Site). This RI/FS SOW is aftached to the

- Administrative Order on Consent (AOC) for Remedial Investigation/Feasibility Study for the Site and is a

supporting document for the AQC. Technical work described in the SOW is intended to provide more
information to Respondents for purposes of implementing the AOC and is not intended to change the
meaning of any AOC language. This SOW is also consistent with both the Comprehensive Environmental
Response Compensation and Liability Act (CERCLA) and the National Contingency Plan (NCP). Any ~~ ~
discrepancies between the AOC and SOW are unintended, and whenever necessary, the AOC will control
in any inferpretive disputes.

2. The RI/FS is expected to be an iterative process. This SOW outlines a decision process that will
be used to focus sampling programs to gather data that are needed for the decision process. The U.S.
Environmental Protection Agency (EPA) understands there may be concern on the part of Respondents
that such an iterative process could lead to substantial increases in the size, cost, and scope of the RI/FS.
However, EPA has an obligation under CERCLA to protect human health and the environment wherever
hazardous substances have been discharged or migrated in the environment. To balance these competing
interests, EPA’s Office of Solid Waste and Emergency Response is promoting more cffective strategies
(i.e., Triad Approach) for characterizing, monitoring, and cleaning up hazardous waste sites. The Triad
Approach integrates systematic planning, dynamic work plans, and on-site analytical tools used to support
decisions about hazardous waste sites. Additional information regarding t he Triad Approach is attached

3. The purpose of the RI/FS is to investigate the nature and extent of contamination for the Site, to
assess the potential risk to human health and the environment, to develop and evaluate potential remedial
action alternatives, and to recommend a preferred alternative. The RI and FS are interactive and will be
conducted concurrently, to the extent practicable in a manner that allows information and data collected

~ during the RI to influence the development of remedial alternatives during the FS, which in turn affect

additional information and data needs and the scope of any necessary treatability studies and risk
assessments, . '

4. Respondents will conduct the RI/FS and will produce draft RI and FS reports that are in
accordance with the AOC. The RUFS will be consistent with the Guidance for Conducting Remedial
Investigations and Feasibility Studies under CERCLA (U.S. EPA, Office of Emergency and Remedial
Response, October 1988) Data Quality Objectives (DQOs) planning process (EPA QA /G-4. August
2000), and other applicable guidance that EPA uses in conducting an RI/FS (a list of the primary guidance
is attached), including potentially applicable guidance released by EPA after the effective date of this
SOW. EPA is aware that not all guidance used for the RI/FS purposes may be applicable to the Site.

EPA Remedial Project Managers (RPMs) for sites have the authority under the NCP to determine when
application of any guidance would be inappropriate. Respondents may raise such guidance issues they
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consider appropriate during the implementation of the AOC. EPA’s decisions regarding guidance
applicability will be incorporated into document approval correspondence or in other written
correspondence as appropriate.

5. The RUVFS Guidance for Conducting Remedial Investigations and Feasibility Studies under
CERCLA describes the suggested report format and content for the draft RI and FS reports. Respondents
will furnish all necessary personnel, materials, and services needed for, or incidental to performing the .
RI/FS, except as otherwise specified in the AOC.

6. At the completion of the RI/FS, EPA will be responsible for the selection of a Site remedy and
will document this selection in one or more Records of Decision (RODs). The response action
alternatives selected by EPA will meet the cleanup standards specified in Section 121 of CERCLA, 42
U.8.C. § 9621; the selected remedy will be protective of human health and the environment, will be in’
compliance with, or include a waiver of, applicable or relevant and appropriate requirements (ARARs),
will be cost-effective, will utilize permanent solutions and alternative treatment technologies or resource

‘recovery technologies, to the maximum extent practicable, and will address the statutory preference for

treatment as a principal element, as appropriate under the NCP. The final RIFS report, as approved by
EPA, will, with the administrative record, form the basis for the selection of the Site’s remedy and will
provide the information necessary to-support development of one or more RODs. '

As specified in Section 104(a)(I) of CERCLA, 42 US.C. § 9604(a)(1), EPA will provide
oversight of Respondents’ activities throughout implementation of the AOC. Respondents will support
EPA’s initiation and conduct of activities related to implementation of oversight activities. |

Purpose of the Statement of Work _
7. This SOW sets forth certain requirements of the AOC for implementation of the Work pertaining

to the RI/FS for the Site. The Respondents shall undertake the RI/FS according to the AOC, 1ncludmg, . " ‘
but not limited to, this SOW. . _ ‘ _ _ .

Obiectives of the Remedial Investmatlon/F easibility Study _

8. The objectives of the RI/FS are to investigate the nature and extent of contamination at or from
the Site and to develop and evaluate potential remedial alternatives, in accordance with the Comprehen-
sive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA, 42 U.S.C. § 9601, et
seq.); as amended by the Superfund Amendments and Reauthorization Act of 1986 (SARA); and in
accordance with the National Oil and Hazardous Substances Pollution Contirigency Plan (National
Contingency Plan (NCP)). Specifically, these objectives are to determine the presence or absence, types,
and quantities (concentrations) of contaminants; mechanism of contaminant release to pathway(s);
direction of pathway(s) transport; boundaries of source(s) and pathway(s); and envircnmental/public
health receptors. '

Scope of Remedial Investigation and Feasibility Study - .
9. The general scope of the R I/FS shall be to address all contamination at the Site resulting
from the hazardous substances present at the Site. : :

Description of the Site

10.  .The site is located in Phillips County, Arkansas, south of West Helena. The site consists of 48
acres along State Highway 242, 1 mile southwest of the intersection of U.S. Highway 49 and Highway
242. The site is in the Helena-West Helena Industrial Park, and includes six former production units,
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support facilities and an office on the north side of Industrial Park Road. A biological treatment system is
located south of Industrial Park Road, Arkansas Highway 242 to the northwest, a Union Pacific railway to
the northeast, and other industrial park properties to the southeast and southwest bound the site.

The Facility was initially operated by Helena Chemical in 1970. The Facility was purchased by Eagle
River Chemical and was operated for approximately 18 months by Ansul under the name of Eagle River
Chemical. During this time period, dinoseb was produced on the site. From 1971 to 2002, the facility

‘manufactured or processed a variety of agricultural and organic chemicals under various owners and

operators. The last owner of record was Cedar Chemical Corporation. On March 8, 2002, Cedar
Chemical Corporation filed for bankruptcy. Manufacturing and plant operations were shut down shortly
thereafter. The Arkansas Department of Environmental Quality (ADEQ) assumed control of the facﬂlty
on October 12, 2002, and currently acts as the caretaker of the facility.

11. The Arkansas Department of Environmental Quality (ADEQ}) has pursued Potentially
Responsible Parties (PRPs) to conduct the necessary actions and recover Remedial Action Trust Fund
expenditures associated with the site investigation and cleanup. ADEQ entered into a Consent
Administrative Order (CAO) LIS-07-027 on March 22, 2007 with Ansul Incorporated (formally known as
Wormald US, Inc.), Helena Chemical Company and Exxon Mobil Chemical (a division of Exxon Mobil

"Corporation). The Respondents to the CAO have developed a Feasibility Study Report (FS) proposing

remedies for areas of concern. The FS was used to support the development of a2 Remedial Action
Decision Document (RADD). The RADD was finalized and signed on June 3, 2010. All of the
aforementioned investigations, studies and reports may be used by the Respondents to supplement the -

- work required to complete the RI/FS required in this SOW.

11. PERFORMANCE STANDARDS

12. The Performance Standards for this RI/FS shall include substantive requirements, criteria, or
limitations which are specified in the AOC, including, but not limited to, this SOW. Submissions
approved by the EPA are an enforceable part of the AOC; consequently, cleanup goals and other

--substantive requirement, criteria, or-limitations which are specified in EPA-approved submissions are

Performance Standards. The EPA will use the Performance Standards to determine if the work,
including, but not limited to, the RI/FS, has been completed. The Respondents shall ensure that the RI/FS
is consistent with the EPA’s “Interim Final Guidance for Conducting Remedial Investigations and
Feasibility Studies under CERCLA” (EPA 1988b, hereinafter “the RI/FS guidance™) and other applicable
sections of EPA guidance cited herein. If the EPA approves a schedule for any work pursuant to the
AOC, the schedule shall supersede any timing requirements established in the RI/FS. Likewise, if the
EPA, pursuant to the AOC, requires the Respondents to perform certain work at a point in time which is
not consistent with the RI/FS guidance or other guidance, the Respondents shall perform the work as
specified by the AOC, for example, on page B-2, the RI/FS guidance says that the Field Investigation is
complete when the contractors or subcontractors are demobilized from the field; however, if the EPA,
pursuant to the AOC, requires the Respondents to perform additional field investigation activities once

‘the contractors or subcontractors have demobilized, the Respondents shall remobilize the contractors or

subcontractors and perform the additional work. Except where it is inconsistent with this AQC, as
determined by the EPA, the RI/FS guidance and other apphcable sections of EPA guidance cited herein
are Performance Standards.
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[I1. ROLE OF THE EPA

13. The EPA’s approval of deliverables, including, but not limited to, submissions, allows the
Respondents to proceed to the next steps in implementing the Work of the RI/FS. The EPA’s approval
does not imply any warranty of performance, nor does it imply that the RI/FS, when completed, will
function properly and be ultimately accepted by the EPA. The EPA retains the right to disapprove .
submissions during the RI/FS. The EPA may disapprove deliverables including, but not limited to,
submissions concerning such matters as the contractor selection, plans and specifications, work plans,
processes, sampling, analysis and any other deliverables within the context of the AOC. If a submission
is unacceptable to the EPA, the EPA may require the Respondents to make modifications in the
submission, and the EPA may require the Respondents to do additional work to support those
modifications. That is, if a submission reports certain work that is unacceptable to the EPA, the EPA may
require the Respondents to modify the submission text and to perform the work until it is acceptable to
the EPA. The Respondents shall modify the submission and perform the work as required by the EPA.

IV. RESPONDENTS’ KEY PERSONNEL

Respondent’s Project Coordinator
14. When necessary, as determined by the EPA, the EPA will meet with the Respondents and discuss

the performance and capabilities of the Respondent’s Project Coordinator. When the Project
Coordinator’s performance is not satisfactory, as determined by the EPA, the Respondents shall take
action, as requested by the EPA, to correct the deficiency. If, at any time, the EPA determines that the
Project Coordinator is unacceptable for any reason, the Respondents, at the EPA’s request, shall bar the
Project Coordinator from any work under the AOC and give notice of the Respondent’s selected new

" Project Coordinator to the EPA.

Respondent’s Quality Assurance Manager

15. Oversight, including, but not limited to confirmation sampling, by the Respondent’s Quality
Assurance Manager (QA Manager) will be used to provide confirmation and assurance to the
Respondents and to the EPA that the Respondents are performing the RI/FS in a manner that will meet -
the Performance Standards. The QA Manager shall ensure that the work performed by the Respondents
meets the standards in the Quality Assurance Project Plan described in this SOW. The QA Manager shall
selectively test and inspect the work performed by the Respondents.

V. TASKS TO BE PERFORMED AND DELIVERABLES

Conduct of the Remedial Investigation and Feasibility Study

16. This SOW specifies the Work to be performed and the deliverables which shall be produced by
the Respondents. The Respondents shall conduct the RI/FS in accordance with this SOW and all
applicable guidance that the EPA uses in conducting RI/FS projects under CERCLA, as amended by )
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SARA, as well as any additional requirements in the AOC. The Respondents shall furnish all necessary
personnel, materials, and services necessary for, and incidental to, performance of the RI/FS, except as

- otherwise specified in the AOC or SOW.

Submittal of Deliverables

17. All draft and final deliverables specified in this SOW shall be provided in hard copy, by the
Respondents, to the EPA (one copy), EPA’s RI/FS Oversight Contractor (one copy - as deemed necessary
by the site RPM), the Texas Commission on Environmental Quality (TCEQ, two copies), and the
Federal/State Natural Resource Trustees! (one copy each). Draft and final deliverables shall be provided
in electronic format (specifically, Microsoft ® Word and Adobe® PDF format (only final deliverables))

o the EPA, EPA’s RI/FS Oversight Contractor (if necessafy), TCEQ, and the Federal/State Natural

Resource Trustees. Final deliverables shall be provided in hard copy and electronic format (specifically,
Adobe® PDF format) to the Information Repository established for the Site. The EPA shallbe
responsible for placing the required deliverables into the Information Repository. The Respondents shall
provide the EPA with any other documentation for the Information Repository as requested by the EPA’s
Remedial Project Manager. Additionally, all deliverables specified in this SOW shall be submitted, by
the Respondents, according to the requirements of this SOW and Appendix A of this SOW (Schedule of

. Deliverables/Meetings). In addition to the Deliverables identified in Appendix A, Respondents shall

provide to EPA an updated database with the bi-monthly status report for reporting periods in which
validated data have been uploaded to the database.

Development of Deliverables

18. All deliverables shall be developed in accordance with the guidance documents listed in
Appendix B? (Guidance Documents) to this SOW. Subject to the provisions regarding EPA Approval of
Plans and other Submissions in Section X of the AOC, if the EPA disapproves of or requires revisions to
any of these deliverables, in whole or in part, the Respondents shall submit to the EPA, within thirty (30)
days after completing discussion of EPA’s directions or comments on the deliverable (and in no event
later than sixty (60) calendar days after receiving EPA’s comments or directions on the deliverable),

_ revised plans which are responsive to such directions or comments.

Tasks to be Performed by the Respondents

19. The Respondents shall perform each of the following Tasks (Tasks 1-10) as specified in th:s
SOW. These Tasks shall be developed in accordance with the guidance documents listed in Appendix B?
(Guidance Documents) to this SOW and any additional guidance applicable to the RI/FS process.

Task 1: Scoping
20. The purpose of Task 1 (Project Planning) is to determine how the RI/FS will be managed and

controlled. The following activities shall be performed by the Respondents as part of Task 1.

1The Federal/State Natural Resource Trustees for the Slte have been identified as the U.S. Department of Interior, U.S.
Fish and Wildlife Service, United States Geological Survey, Arkansas Department of Environmental Quallty, Arkansas Natural
Resources Commission, and the Arkansas Fish and Game Commission.

2Appendix B of this SOW does not include afl guidance documents that are applicable to the RI/FS for the Site. The |

Respondents should consult with EPA’s Remedial Project Manager for additional guidance and to ensure that the guldance
documents have not been superseded by more recent guidance.
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a) The Respondents shall contact the EPA’s Remedial Project Manager (RPM) within
fourteen (14) calendar days after the effective date of the AOC to schedule a scoping phase
meeting.

b) The Respondents shall compile, review, and evaluate all existing Site data. The
Respondents shall refer to Table 2-1 (Data Collection Information Sources) of the RUFS
Guidance for a list of data collection information sources. The Respondents shall exhaust, as
necessary, all of those sources in compiling the data.

The Respondents shall compile all existing information describing hazardous substance sources,
- migration pathways, and potential human and environmental receptors. The Respondents shall

compile all existing data relating to the varieties and quantities of hazardous substances released
at or from the Site. The Respondents shall compile and review all available data relating to past
disposal practices of any kind on and near the Site. The Respondents shall compile existing data
concerning the physical and chemical characteristics of the hazardous substances, and their
distribution among the environmental media (ground water, soil, surface water, sediments, and _
air) on and near the Site. '

The Respondents shall compile existing data which resulted from any previous sampling events
that may have been conducted on and near the Site. The Respondents shall gather existing data
which describes previous responses that have been conducted on and near the Site by local, state,
federal, or private parties.

The Respondents shall gather existing information regarding geology, hydrogeology, hydrology
(including floodplains), meteorology (including previous hurricane activity), and ecology of the

~ Site. The Respondents shall gather existing data regarding background ground water, background
soil, background surface water, background sediments, and background air characteristics (if
necessary). The Respondents shall gather existing data regarding demographics, land use,
property boundaries, and zoning. The Respondents shall gather existing data which identifies and
locates residential, municipal, or industrial water wells on and near the Site. The Respondents
shall gather existing data which identifies surface water uses for areas surrounding the Site
including, but not limited to, downstream of the Site. The Respondents shall gather existing
information describing the flora and fauna of the Site. The Respondents shall gather existing data

' regarding state and federally listed threatened, endangered, or rare species; sensitive
environmental areas; or critical habitats on and near the Site. The Respondents shall compile any
existing ecological assessment data. This may include, but is not limited to, results of acute or
chronic toxicity tests using Site surface water and/or sediment, analysis of invertebrate and/or fish
tissue concentrations, analysis of wildlife tissue and egg concentrations, and any wildlife or
invertebrate census or community survey information.

The Respondents shall use data compiled and reviewed to describe additional data needed to
characterize the Site, to better define potential ARARs, and to develop a range of preliminarily
identified remedial alternatives. All previously collected data shall be reviewed to determine
compliance with the data quality requirements for the project and that it is suitable for use in the
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RI/FS.

Task 2: Remedial Investigation and Feasibility Study Work Plan
21. The Respondents shall prepare and submit a Draft RI/FS Work Plan (WP) within sixty (60)

calendar days after the Scoping Phase Meeting. The Respondents shall use information from appropriate
EPA guidance and technical direction provided by the EPA’s RPM as the basis for preparing the Draft
RI/FS WP. The RI/FS shall be conducted in a manner that minimizes environmental impacts in
accordance with the EPA’s Principles for Greener Cleanups (EPA 2009a.) and EPA Region 6 Clean and
Green Policy (EPA 2009b.) to the extent consistent with the National Contingency Plan (NCP), 40 CFR
Part 300. The Best Management Practices available at http://www.cluin.org/greenremediation/ shail be
considered.

22. The Respondents shall develop the Draft RI/FS WP in conjunction with the Draft RI/FS
Sampling and Analysis Plan (Task 3 (RI/FS Sampling and Analysis Plan)} and the Draft RI/FS Site
Health and Safety Plan (Task 4 (RUFS Site Health and Safety Plan)), although each plan may be
submitted to the EPA under separate cover. The Draft RUFS WP shall include a comprehensive

~ description of the Work to be performed, the methodologies to be utilized, and a corresponding schedule
for completion. In addition, the Draft RI/FS WP shall include the rationale for performing the required
activities.

23. Specifically, the Draft RI/FS WP shall present a statement of the problem(s) and potential
problem(s) posed by the Site and the objectives of the RI/FS. Furthermore, the Draft RUFS WP shall
include a Site background summary setting forth the Site description which includes the geographic
location of the Site, and to the extent possible, a description of the Site’s physiography, hydrology, -
geology, and demographics; the Site’s ecological, cultural and natural resource features; a synopsis of the
Site history and a description of previous responses that have been conducted at the Site by local, state,
federal, or private partics; and a summary of the existing data in terms of physical and chemical
characteristics of the contaminants identified, and their distribution among the environmental media at the

Site. In addition, the Draft RUFS WP shall include a description of the Site management strategy = =

developed during scoping, and a preliminary identification of remedial alternatives and data needs for
evaluation of remedial alternatives. The Draft RI/FS WP shall reflect coordination with treatability study
requirements (Task 8 (Treatability Studies)) and will show a process for and manner of identifying
Federal and State chemical-, location-, and action-specific ARARs.

24, Finally, the major part of the Draft RI/FS WP shall be a detailed description of the Tasks (Tasks
1-10) to be performed, information needed for each Task and for the Baseline Human Health and
Ecological Risk Assessments, information to be produced during and at the conclusion of each Task, and
a description of the Work products and deliverables that the Respondents will submit to the EPA. This
includes the deliverables set forth in the remainder of this SOW; a schedule for each of the required
activities which is consistent with the EPA’s guidance documents; monthly reports to the EPA as .
specified in Appendix A (Schedule of Deliverables/Meetings); and meetings and presentations to the EPA
at the conclusion of each major phase of the RI/FS. The Respondents shall refer to the EPA’s guidance
document entitled, “Interim Final Guidance for Conducting Remedial Investigations and Feasibility
Studies Under CERCLA” (EPA 1988b) which describes the RI/FS WP format and the required content.



Appendix B
Statement of Work for the Cedar Chemical Corporation Superfund Site Page 9

25. The Respondents are responsible for fulfilling additional data and analysis needs identified by the
EPA consistent with the general scope and objectives of this RIFS. Because of the nature of the Site and
the iterative nature of the RI/FS, additional data requirements and analyses may be identified throughout -
the process. I any significant additional Work is required to meet the objectives stated in the RI/FS WP,
based upon new information obtained during the RI/FS, the Respondents shall submit a Draft RUFS WP
.Amendment to the EPA for review and approval prior to any additional Work béing conducted in
accordance with the AQC and SOW. The EPA may, at its discretion, give verbal approval for Work to be
conducted prior to providing written approval of the Draft RI/FS WP Amendment. L

26. Subject to the provisions in Section X of the AOC, the Respondents shall prepare and submit
to the EPA a final RI/FS Work Plan within thirty (30) calendar days afier completing discussion of
EPA’s comments on the draft RI/FS Work Plan (and in no event later than sixty (60) calendar days
after receipt of the EPA’s comments on the draft RI/FS Work Plan).

Task 3: RI/FS Sampling and Analysis Plan :

27. ' The Respondents shall prepare and submit to the EPA a Draft RI/FS Sampling and Analysis Plan
(SAP) within sixty (60) calendar days after the Scoping Phase Meeting. This Draft RI/FS SAP shall
provide a mechanism for planning ficld activities and shall consist of an RI/FS Field Samplmg Plan and
Quahty Assurance Project Plan as follows:

' a) The RI/FS Field Sampling Plan (FSP) shall define in detail the sampling and data
gathering methods that will be used for the project to define the nature and extent of
contamination and risk assessment-related studies (Task 7, Risk Assessments). It shall include,
but not be limited to, sampling objectives, sample location and frequency, sampling equipment
and procedures, and sample handling and analysis. The RI/FS FSP shall ¢contain a completed
Sample Design Collection Worksheet and a Method Selection Worksheet. These worksheet
templates can be found in the EPA’s guidance document entitled, “Guidance for Data Useability
in Risk Assessment™ {EPA 1992a). In addition, the FSP shall include a comprehensive
description of the Site including geology; location; and physiographic, hydrological, ecological,
cultural, and natural resource features; a brief synopses of the history of the Site; surnmary of .
existing data; and information on fate and transport and effects of chemicals. As such, the
Respondents shall provide a strategy that includes both biased sampling and random sampling.
The risk assessments require that the sampling be conducted to demonstrate that data is
statistically representative of the Site. The Respondents shall also confirm that the detection limits
for all laboratories are in accordance within the goals stated in the EPA’s risk assessment
guidance.

The FSP shall consider the use of all existing data and shall justify the need for additional data -
whenever existing data will meet the same objective. Existing data, if used for the RI/FS, shall
meet the data quality and usability requirements based on the data quality objectives for the Site.
The FSP shall be written so that a field sampling team unfamiliar with the Site would be able to
gather the samples and field information required. The Respondents shall refer to EPA’s guidance
document entitled, “Interim Final Guidance for Conducting Remedial Investigations and '
Feasibility Studies Under CERCLA” (EPA 1988b) which describes the RIUFS FSP format and the
required content. The Respondents shall document any required changes to the Final FSP, during
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the implementation of the RI/FS, in a memorandum to the EPA’s Remedial Project Manager and
afier discussions with the EPA.

b) The RI/FS Quality Assurance Project Plan (QAPP) shall describe the project objectives
and organization, functional activities, and quality assurance and quality control (QA/QC)

_ protocols that will be used to achieve the desired Data Quality Objectives (DQOs). The DQOs
shall at a minimum reflect use of analytical methods for identifying contamination and
remediating contamination consistent with the levels for remedial action objectives identified in
the NCP. In addition, the RI/FS QAPP shall address sampling procedures; sample custody;
analytical procedures; data reduction, validation, and reporting; and personnel qualifications. The
Respondents shall refer to the EPA’s guidance documents entitled; “EPA Requirements for
Quality Assurance Project Plans, EPA QA/R-5 ” (EPA 2001, EPA/240/B-01/003, March 2001, or
the latest revision), and “Guidance for Qualify Assurance Project Plans, EPA QA/G-5 ” (EPA
2002, EPA/240/R-02/009, December 2002, or the latest revision) which describe the RI/FS QAPP
format and the required content.

Subject to the provisions in Section X of the AOC, the Respondents shall prepare and submit
to the EPA a final RI/FS SAP within thirty (30) calendar days after completing discussion of
EPA’s comments on the draft RI/FS SAP (and in no event later than sixty (60) calendar days
after receipt of the EPA’s comments on the draft RUFS SAP).

28. The Respondents shall demonstrate in advance, to the EPA’s satisfaction, that each analytical
laboratory it may use is qualified to conduct the proposed Work. This includes use of methods and
analytical protocols for the chemicals of concern in the media of interest within detection and
quantification limits consistent with both QA/QC procedures and the DQOs approved in the RVFS QAPP
for the Site by the EPA. The laboratory must have, and follow, an approved QA program, If a laboratory
not in the Contract Laboratory Program (CLP) is selected, methods consistent with CLP methods shall be
used where appropriate. Any methods not consistent with CLP methods shall be approved by the EPA

- prior to their use. Furthermore;, if a laboratory not in the CLP program-is selected, a laboratory QA -
program must be submitted to the EPA for review and approval. The EPA may require the Respondents
to submit detailed information to demonstrate that the laboratory is qualified to conduct the Work,
including information on personnel and qualifications, equipment, and material specifications.

Task 4: RI/FS Site Health and Safety Plan

29. The Respondents shall prepare and submit to the EPA an RI/FS Site Health and Safety Plan
(HSP) within sixty (60) calendar days after the Scoping Phase Meeting. This RI/FS HSP shall be
prepared in accordance with the Occupational Safety and Health Administration regulations and protocols
and must be in place prior to any onsite activities. The EPA will review, but not approve, the RI/FS Site
HSP to ensure that all necessary elements are included and that the plan provides for the protection of
human health and the environment. The EPA may, at its discretion, disapprove the Site HSP and provide
comments concerning those aspects of the plan which pertain to the protection of the environment and the
health of persons not employed by, or under contract to, the Respondents. In addition, EPA may require a
revised RI/FS Site HSP to be submitted for review in the event that the RI/FS WP is changed or amended
(e.g., such as in the performance of pilot studies which may result in the airborne emissions of hazardous
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substances from the Site). The Respondents shall refer'to the EPA’s guidance document entitled,
 “Interim Final Guidance for Conducting Remedial Investigations and Feasibility Studies Under
CERCLA” (EPA 1988b) which describes the RI/FS Site HSP format and the required content.

Task 5: Community Involvement Plan

30. The development and implementation of community relations activities, including community
interviews and developing a community involvement plan, arc the responsibilities of EPA. Respondents -
must assist, as required by EPA, by providing information regarding the Site’s history, participating in
public meetings upon notice from EPA, or by preparing fact sheets for distribution to the general public.
As appropriate and feasible, EPA will provide Respondents with the opportunity to review and provide
comments on a draft community involvement plan, including the stakeholder and community mailing
lists, and fact sheets prior to distribution. In addition, EPA may require that Respondents establish a
community information repository, at or near the Site, to house one copy of the administrative record.
The extent of Respondents’ involvement in community relations activities is left to the discretion of EPA.
Respondents’ community relations responsibilities, if any, are specified in the community involvement
plan. All community relations activities will be subject to oversight by EPA.

Task 6: Site Characterization - _
31. As part of the Remedial Investigation (RI), the Respondents shall perform the activities described

in this Task, including the preparation of an RI Report (Task 9, Remedial Investigation Report). The
overall objective of the Site’s characterization will be to describe areas of the Site that may pose a threat
to human health or the environment. This will be accomplished by first determining the Site’s physio-
graphy, geology, and hydrology. Surface and subsurface pathways of migration shall be defined by the
Respondents. The Respondents shall identify the sources of contamination and define the nature, extent,
and volume of the sources of contamination, including their physical and chemical constituents. The
Respondents shall also investigate the extent of migration of this contamination as well as its volume and

- any changes in its physical or chemical characteristics, to provide for-a comprehensive understanding of
the nature and extent of contamination at the Site. Using this information, contaminant fate and transport
will then be determined and projected. :

32. The Respondents shall implement the Final RI/FS WP, and SAP during this phase of the RI/FS.
Field data will be collected and analyzed to provide the information required to accomplish the objectives
- of the study. The Respondents shall notify the EPA at least fifteen (15) calendar days in advance of the
field work regarding the planned dates for field activities, including, but not limited to, ecological field
surveys, field layout of the sampling grid, installation of wells, initiating sampling (air, surface water,
ground water, sediments, soils, and biota), installation and calibration of equipment, aquifer tests, and
initiation of analysis and other field investigation activities (including geophysical surveys and borehole
geophysics). The Respondents shall not proceed with field activities without prior EPA approval. The
Respondents shall demonstrate that the laboratory and type of laboratory analyses that will be utilized
during the Site’s characterization meets the specific QA/QC requirements and the DQOs established for
the investigation of the Site as specificd in the Final RI/FS SAP. Activities are often iterative, and to
satisfy the objectives of the RI/FS it may be necessary for the Respondents to supplement the Work
specified in the Final RI/FS WP,

33. The Respondents shall perform the following activities as part of Task 6 (Site Characterization):

a) Field Investigation - The field investigation shall include the gathering of data to define
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. the Site’s physical and biological characteristics, sources of contamination, and the nature and .
extent of contamination at or from the Site. These activities shall be performed by the
Respondents in accordance with the Final RUFS WP and SAP. At a minimum, this field
investigation shall address the following;

| i) Implementation and Documentation of Field Support Activities - The Respondents

shall initiate field support activities following the Final RI/FS WP and SAP approved by
the EPA. Field support activities may include obtaining access to the Site; scheduling;
and procurement of equipment, office space, laboratory services, and/or contractors. The
Respondents shall notify the EPA at least fifteen (15) calendar days prior to initiating
field support activities so that the EPA may adequately schedule oversight activities. The
Respondents shall also notify the EPA in writing upon completion of field support
activities,

ii) Investigation and Definition of Site Physical and Biological Characteristics - The
Respondents shall collect data on the physical and biological characteristics of the Site
and its surrounding areas including the physiography, geology, hydrology, and specific
physical characteristics identified in the Final RI/FS WP. This information shall be
ascertained through a combination of physical measurements, observations, and sampling
efforts, and will be utilized to define potential transport pathways and human and
ecological receptor populations (including risks to endangered or threatened species). In
defining the Site’s physical characteristics, the Respondents shall also obtain sufficient
engineering data for the projection of contaminant fate and transport, and development
and screening of remedial action alternatives, including information to assess treatment
technologies.

ifi} Definition of Sources of Contamination - The Respondents shall locate each source
of contamination. For each location, the areal extent and depth of contamination will be
determined by sampling at incremental depths.on a sampling grid. The physical
characteristics and chemical constituents and their concentrations will be determined for
all known and discovered sources of contamination. The Respondents shall conduct
sufficient sampling to define the boundaries of the contaminant sources to the level
established in the Final RI/FS QAPP and DQOs. Defining the source of contamination
shall include analyzing the potential for contaminant release (e.g., long-term leaching
from soil), contaminant mobility and persistence, and characteristics important for
evaluating remedial actions, including information to assess treatment technologies.

iv) Description of the Nature and Extent of Contamination - The Respondents shall
gather information to describe the nature and extent of contamination, at or from the Site,
as a final step during the field investigation. To describe the nature and extent of
contamination, the Respondents shall utilize the information on the Site’s physical and
biological characteristics and sources of contamination to give a preliminary estimate of

~ the contaminants that may have migrated. The Respondents shalil then impiement an

iterative monitoring program and any study program identified in the Final RUFS WP or
SAP such that by using analytical techniques sufficient to detect and quantify the
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concentration of contaminants, the migration of contaminants through the various media
at the Site can be determined. In addition, the Respondents shall gather data for
calculations of contaminant fate and transport. This process shall be continued until the
area and depth of contamination are known to the level of contamination established in-
the Final RI/FS QAPP and DQOs. The EPA will use the information on the nature and
extent of contamination to determine the level of risk presented by the Site and to help
determine aspects of the appropriate remedial action alternatives to be evaluated.

b)  Data Analyses - The Respondents shall analyze the data collected and develop or refine
the Conceptual Site Model by presenting and analyzing data on source characteristics, the nature
and extent of contamination, the transport pathways and fate of the contaminants present at the
Site, and the effects on human health and the environment:

i) Evaluation of Site Characteristics: The Respondents shall analyze and evaluate the data
to describe the Site’s physical and biological characteristics, contaminant source
characteristics (as necessary to identify principal threat or low threat wastes, and estimate
waste volumes for risk assessment evaluation and remedial alternatives evaluation
purposes), nature and extent of contamination, and contaminant fate and transport.
Results of the Site’s physical characteristics, source characteristics, and extent of
contamination analyses are utilized in the analysis of contaminant fate and transport. The
evaluation will include the actual and potential magnitude of releases from the sources,
and horizontal and vertical spread of contamination as well as the mobility and
persistence of the contaminants. Where modeling is appropriate, such models shall be
identified by the Respondents to the EPA in a Technical Memorandum prior to their use.
If EPA disapproves of or requires revisions to the technical memorandum, in whole orin -
part, subject to the provisions in Section X of the AOC, Respondents shall amend and
submit to EPA a revised technical memorandum on modeling which is responsive to
directions and EPA’s comments within thirty (30) calendar days after completing
discussion of the EPA’s comments on the draft technical memorandum (and in no event
later than sixty (60) calendar days after receipt of the EPA’s comments on the draft
memorandum).

All data and programming, including any proprietary programs, shall be made available
to the EPA together with a sensitivity analysis. The RI data shall be presented in a format -
to facilitate the Respondent’s preparation of the Baseline Human Health and Ecological
Risk Assessments (Task 7, Risk Assessments). All data shall be archived in a database in
such a format that would be accessible to investigators as needed.

The Respondents shall agree to discuss and then collect additional data for any data gaps
identified by the EPA that are needed to complete the risk assessments. Also, this
evaluation shall provide any information relevant to the Site’s characteristics necessary
for evaluation of the need for remedial action in the risk assessments and for the
development and evaluation of remedial alternatives. Analyses of data coliected for the
Site’s characterization shall meet the DQOs developed in the Final RI/FS QAPP and
stated in the Final RI/FS SAP (or revised during the RI).
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c) Data Management Procedures — The Respondents shall consistently document the quality
and validity of field and laboratory data compiled during the RI as follows: '

i) Documentation of Field Activities - Information gathered during the Site’s
characterization shall be consistently documented and adequately recorded by the
Respondents in well maintained field logs and laboratory reports. The method(s) of
documentation shall be specified in the Final RI/FS WP and/or the SAP. Field logs shall
be utilized to document observations, measurements, and significant events that have
occurred during field activities. Laboratory reports shall document sample custody,
analytical responsibility and results, adherence to prescribed protocols, nonconformity
events, corrective measures, and data deficiencies.

ii) Sample Management and Tracking - The Respondents shall maintain field reports,
sample shipment records, analytical results, and QA/QC reports to ensure that only
validated analytical data are reported and utilized in the risk assessments and the
development and evaluation of remedial alternatives. Analytical results developed under
the Final RI/FS WP shall not be included in any characterization reports of the Site unless
accompanied by or cross-referenced to a corresponding QA/QC report. In addition, the
Respondents shall establish a data security system to safeguard chain-of-custody forms
and other project records to prevent loss, damage; or alteration of project documentation.

34, Reuse Assessment - If EPA, in its sole discretion, determines that a Reuse Assessment is
necessary, Respondents will perform the Reuse Assessment in accordance with the SOW, RI/FS Work
Plan and applicable guidance (EPA 2001¢). The Reuse Assessment should provide sufficient information
to develop realistic assumptions of the reasonably anticipated future land use for the Site.

Task 7; Risk Assessments

35, The Respondents shall perform a Baseline Human Heal.th\R_i_sk_Asss?ssmﬁnt;_s_c_r.ecning Level

Ecological Risk Assessment, and a Baseline Ecological Risk Assessment (if necessary) for the Site,
which will be a part of the RI Report. The Respondents will prepare one section of the Final RVFS WP
(Task 2) which discusses the risk assessment process and outlines the steps necessary for coordinating
with the EPA at key decision points within the process. Submittal of deliverables, meetings and/or
conference calls, and presentations to the EPA will be reflected in the project schedule in the Final RI/FS
WP to demonstrate the progress made on the risk assessments. The DQOs listed within the Final RI/FS
QAPP will include DQOs specific to risk assessment needs, and critical samples needed for the risk
assessments will be identified within the Final RI/FS SAP. The Respondents shall develop an initial
Conceptual Site Model which may be revised as new information is obtained. These risk assessments
shall consist of both Human Health and Ecological Risk Assessments as follows:

a) Baseline Human Health Risk Assessment: The Respondents shall perform a Baseline
Human Health Risk Assessment (BHHRA) to evaluate and assess the risk to human health posed
by the contaminants present at the Site. The Respondents shall refer to the appropriate EPA

- guidance documents (EPA 1989b, 1991a, 1991b, 19%1c, 1992a, and 2001b) in conducting the
BHHRA. The Respondents shall address the following in the BHHRA:
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i) Hazard Identification (sources) - The Respondents shall review available inforrnatioﬁ
on the hazardous substances present at the Site and identify the major contaminants of
concern.

ii} Dose-Response Assessment - The Respondents, with concurrence from the EPA, shall
select contaminants of concern based on their intrinsic toxicological properties and
distribution in the environment. '

iii) Conceptual Exposure/Pathway Analysis - The Respondents shall identify and an,alyze
critical exposure pathways (e.g., drinking water). The proximity of contaminants to
exposure pathways and their potential to migrate into critical exposure pathways shall be
assessed.

iv) Characterization of Site and Potential Receptors - The Respondents shall identify and
characterize human populations in the exposure pathways. '

v) Exposure Assessment - During the exposure assessment, the Respondents shall
identify the magnitude of actual or potential human exposures, the frequency and
duration of these exposures, and the routes by which receptors are exposed. The
exposure assessment shall include an evaluation of the likelihood of such exposures
occurring and shall provide the basis for the development of acceptable exposure levels.
In developing the exposure assessment, the Respondents shall develop reasonable
maximum estimates of exposure for both current land use conditions and potential future
land use conditions at the Site. '

vi) Risk Characterization - During risk characterization, the Respondents shall compare
chemical-specific toxicity information, combined with quantitative and qualitative
information from the exposure assessment, to measured levels of contaminant exposure
levels and the levels predicted through environmental fate and transport modeling. These
comparisons shall determine whether concentrations of contaminants at or near the Site
are affecting or could potentially affect human health. '

vii} Identification of Limitations/Uncertainties - The Respondents shall identify critical
~assumptions (e.g., background concentrations and conditions) and uncertainties in the
BHHRA. |

viii) Conceptual Site Model - Based on contaminant identification, exposure assessment,
toxicity assessment, and risk characterization, the Respondents shall develop a
Conceptual Site Model for the Site.

The Respondents shall prepare and submit to the EPA for review and approval, according to the
schedule specified in the Final RI/FS Work Plan, a Draft BHHRA. Subject to the provisions in
Section X of the AOC, the Respondents shall submit a Final BHHRA within thirty (30) calendar
days after completing discussion of the EPA’s comments on the Draft BHHRA (an in no event
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later than sixty (60) calendar days after receipt of the EPA’s approval of the Draft BHHRA.

b) Baseline Ecological Risk Assessment: The Respondents shall perform the Baseline
Ecological Risk Assessment (BERA) concurrently with the BHHRA. The BERA shall conform
to current EPA guidance (EPA 1992a, EPA 1992b, EPA 1993, EPA 1997, and EPA 2001b). The
scoping of all phases of the BERA shall follow the general approach provided in the EPA’s
guidance (EPA 1997) and shall include discussions between the Respondents and the EPA’s risk
assessors and risk managers. The BERA shall conform to the general outline provided in the
EPA’s guidance (EPA 1997).

The eight steps in the Baseline Ecological Risk Assessment (BERA) process include:
Step 1 - Screening-Level Problem Formulation and Ecological Effects Evaluation,
Step 2 - Screening-Level Preliminary Exposure Estimate and Risk Calculation,
Step 3 - Baseline Risk Assessment Problem Formulation,
~Step 4 - Study Design and Data Quality Objectives,
Step 5 - Field Verification and Sampling Design,
Step 6 - Site Investigation and Analysis of Exposure and Effects,
Step 7 - Risk Characterization, and
Step 8 - Risk Management.

The Respondents shall interact closely with the EPA’s Remedial Project Manager and risk
assessment staff assigned to the Site to ensure that draft deliverables are acceptable and major
rework is avoided on subsequent submittals. The scope of the BERA will be determined via a
phased approach as outlined in the EPA’s guidance documents and documented in the following
deliverables:

i) Step 1, Screening Level Problem Formulation and Ecological Effects Evaluation - The
“Screening Level Problem Formulation and Ecological Effects Evaluation” step is part of

--the initial ecological risk screening assessment. For this initial step, it is likely that site-
specific information for determining the nature and extent of contamination and for
characterizing ecological receptors at the Site is limited. This step includes all the
functions of problem formulation (Steps 3 and 4) and ecological effects analysis, but on a
screening level. The results of this step will be used in conjunction with exposure
estimates during the preliminary risk calculation in Step 2 (Screening-Level Preliminary
Exposure Estimate and Risk Calculation). '

For the screening level problem formulation, the Respondents shall develop a Conceptual
Site Model that addresses these five issues: 1) environmental setting and contaminants
known or suspected to exist at the Site, 2) contaminant fate and transport mechanisms
that might exist at the Site, 3) the mechanisms of ecotoxicity associated with
contaminants and likely categories of receptors that could be affected, 4) the complete
exposure pathways that might exist at the Site, and 5) selection of endpoints to screen for
ecological risk. '

The next step in the initial ecological risk screening assessment will be the preliminary
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. ecological effects evaluation and the establishment of contaminant exposure levels that
represent conservative thresholds for adverse ecological effects. Screening ecotoxicity
values shall represent a no-observed-adverse-effect-level for long-term expoéures toa
contaminant. Ecological effects of most concern are those that can impact populations
{or higher levels of biological organizations), and/or individual receptors for state and
federally listed threatened/endangered or rare species; and include adverse effects on
development, reproduction, and survivorship., For some of the data reported in the
literature, conversions may be necessary to allow the data to be used for measures of
exposure other than those reported. The Respondents shall consult with the EPA’s
Remedial Project Manager and risk assessors concerning any extrapolations used in
developing screening ecotoxicity values.

ii) Step 2, Screening-Level Exposure Estimate and Risk Calculation - The “Screening-
Level Exposure Estimate and Risk Calculation” comprises the second step in the
ecological risk screening assessment for the Site. Risk is estimated by comparing
maximum documented exposure concentrations with the ecotoxicity screening values
from Step 1. At the conclusion of Step 2, the Respondents shall decide, with concurrence
from the EPA, that either the screening-level ecological risk assessment is adequate to
determine that ecological threats are negligible, or the process should continue to a more
detailed ecological risk assessment (Steps 3 through 7). If the process continues, the
screening-level assessment serves to identify exposure pathways and preliminary
contaminants of concern for the BERA by eliminating those contaminants and exposure
pathways that pose negligible risks.

To estimate exposures for the screening-level ecological risk calculation, on-site
contaminant levels and general information on the types of biological receptors that might
be exposed should be known from Step 1. Only complete exposure pathways should be
evaluated and the highest measured or estimated on-site contaminant concentration for '
each environmental medium should be used to estimate exposures, thereby ensuring that
potential ecological threats are not missed. '

The Respondents will estimate a quantitative screening-level risk using the exposure
estimates developed according to Step 2 and the screening ecotoxicity values developed
according to Step 1. For the screening-level risk calculation, the hazard quotient
approach, which compares point estimates of screening ecotoxicity values and exposure
-values, is adequate to estimate risk. '

At the end of Step 2, the Respondents shall decide, with concurrence from the EPA,
whether the information available is adequate to support a risk management decision.

The three possible decisions at this point will be: 1) There is adequate information to
conclude that ecological risks are negligible and therefore no need for remediation on the
basis of ecological risk; 2) The information is not adequate to make a decision at this
point, and the ecological risk assessment process will continue to Step 3; or 3) The
information indicates a potential for adverse ecological effects, and a more thorough
assessment is warranted. The Respondents shall document the decision and the basis for
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it in a Draft Screening Level Ecological Risk Assessment (SLERA) Report and submit it
to the EPA for review and approval according to the project schedule in the Final RI/FS
WP. The Respondents shall submit a Final SLERA within thirty (30) days after
completing discussion of the EPA’s comments on the Draft SLERA Report (and in no
event later than sixty (60) days after receipt of the EPA’s comments on the Draft SLERA
Report).

iii) Step 3, Baseline Risk Assessment Problem Formulation - The “Baseline Risk
Assessment Problem Formulation” step of the BERA will refine the screening-level
problem formulation and expands on the ecological issues that are of concern at the Site.
In the screening-level assessment, conservative assumptions are used where site-specific
information is lacking. In Step 3, the results of the screening assessment and additional
site-specific information are used to determine the scope and goals of the BERA. Steps3 -
through 7 will be required only if the screening-level assessment, in Steps 1 and 2,
indicated a need for further ecological risk evaluation. '

. Problem formulation at Step 3 will include the following activities: a) refining
preliminary contaminants of ecological concern; b) further characterizing ecological
effects of contaminants; ¢) reviewing and refining information on contaminant fate and
transport, complete exposure pathways, and ecosystems potentially at risk; d) selecting
assessment endpoints; and e) developing a CSM with working hypotheses or questions
that the Site investigation will address. ' :

At the conclusion of Step 3, the Respondents shall submit a Draft BERA Problem
Formulation (PF) Report to the EPA for review and approval according to the project
schedule in the Final RI/FS Work Plan. The Respondents shall submit a Final BERA PF
Report within thirty (30) days after completing discussion of the EPA’s comments on the
Draft BERA PF Report (and in no event later than sixty (60) days after receipt of the

--EPA’s comments on the Draft BERA PF Report). This report shall discussthe . ... .. ...

assessment endpoints, exposure pathways, risk questions, and the CSM integrating these
components. The products of Step 3 will be used to select measurement endpoints and to
develop the BERA Work Plan (WP) and Sampling and Analysis (SAP) for the Site in
Step 4. '

iv) Step 4, Study Design and Data Quality Objective Process - The “Study Design and
Data Quality Objective Process” step of the BERA will establish the measurement
endpoints which complete the CSM in Step 3. The CSM will then be used to develop the
study design and DQOs. The deliverables of Step 4 will be the BERA WP and SAP,
which describe the details of the Site’s investigation as well as the data analysis methods
and DQOs. The Draft BERA WP shall describe the assessment endpoints, exposure
pathways, questions and testable hypotheses, measurement endpoints and their relation to
assessment endpoints, and uncertainties and assumptions. The Draft BERA SAP shall
describe data needs; scientifically valid and sufficient study design and data analysis
procedures; study methodology and protocols, including sampling techniques; data
reduction and interpretation techniques, including statistical analyses; and quality
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assurance procedures and quality control techniques. The Respondents shall submit to -

" the EPA for review and approval a Draft BERA WP and SAP according to the schedule
specified in the Final RI/FS Work Plan. The Respondents shall submit a Final BERA
WP and SAP within thirty (30) days after completing discussion of the EPA’s comments
on the Draft BERA WP and SAP (and in no event later than sixty (60) days after recelpt
of the EPA’s comments on the Draft BERA WP and SAP).

v) Step 3, Field Verification of Sampling Design - The “Field Verification of Sampling
Design” step of the BERA process will ensure that the DQOs for the Site can be met.
This step verifies that the selected assessment endpoints, testable hypotheses, exposure
pathway model, measurement endpoints, and study design from Steps 3 and 4 are
appropriate and implementable at the Site. Step 6 of the BERA process cannot begin
until the Final BERA WP and SAP are approved by the EPA.

vi) Step 6, Site Investigation and Analysis Phase - The “Site Investigation and Analysis
Phase” of the BERA process shall follow the Final BERA WP and SAP developed in
Step 4 and verified in Step 5. The Step 6 results are then used to characterize ecological
risks in Step 7.

The Final BERA WP for the Site investigation will be based on the CSM and will specify |

the assessment endpoints, risk questions, and testable hypotheses. During the Site |

investigation, the Respondents shall adhere to the DQOs and to any requirements for co-

located sampling. The analysis phase of the BERA process will consist of the technical

evaluation of data on existing and potential exposures and ecological effects at the Site. .
" This analysis will be based on the information collected during Steps 1 through 5 and will

include additional assumptions or models to interpret the data in the context of the CSM. |

Changing field conditions and new information on the nature and extent of contammatlon

may require a change to the Final BERA SAP

- vii} Step 7 - Risk Characterization - The “Risk Characterization” step is considered the
final phase of the BERA process and will include two major components: risk estimation
and risk description. Risk estimation will consist of integrating the exposure profiles
with the exposure-effects information and summarizing the associated uncertainties. The
risk description will provide information important for interpreting the risk results and -
will identify a threshold for adverse effects on the assessment endpoints. At the end of

- Step 7, the Respondents shall submit a Draft BERA Report to EPA for review and .
approval according to the project schedule in the Final RI/FS WP. The Respondents shall

~ submit a Final BERA Report within thirty (30) days after completing discussion of the
EPA’s comments on the Draft BERA Report (and in nio event later than sixty (60) days
after recelpt of the EPA’s comments on the Draft BERA Report).

viii) Step 8 - Risk Management - “Risk Management” at the Site will be the

responsibility of the EPA’s Remedial Project Manager and risk assessor(s), who must
balance risk reductions associated with cleanup of contaminants with potential impacts of -
the remedial actions themselves. In Step 7, a threshold for effects on the assessment
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endpoint as a range between contamination levels identified as posing no ecological risk
and the lowest contamination levels identified as likely to produce adverse ecological
effects will be identified. In Step 8, the EPA’s Remedial Project Manager and risk
assessor(s) will evaluate several factors in deciding whether or not to clean up to within
‘that range. This risk management decision will be finalized by the EPA in the Record of
Decision for the Site.

Task 8: Treatability Studies
36. Treatability testing, if necessary, shall be performed by the Respondents to assist in the detailed
analysis of alternatives. In addition, if applicable, testing results and operating conditions shall be used in
the detailed design of the selected remedial technology. The following activities shall be performed by
the Respondents:
a) Determination of Candidate Technologies and of the Need for Testing - The Respondents
“shall identify candidate technologies for a treatability studies program.

The listing of candidate technologies will cover the range of technologies required for alternatives
analysis. The specific data requirements for the testing program will be determined and refined
during the characterization of the Site and the development and screening of remedial
alternatives. The Respondents shall perform the following activities:

i) Conduct of Literature Survey and Determination of the Need for Treatability Testing -
The Respondents shall conduct a literature survey to gather information on performance,
relative costs, applicability, removal efficiencies, operation and maintenance
requirements, and implementability of candidate technologies. If practical technologies
have not been sufficiently demonstrated, or cannot be adequately evaluated for this Site
on the basis of available information, treatability testing may need to be conducted.
Where it is determined by the EPA that treatability testing is required, and unless the
Respondents can demonstrate to the EPA’s satisfaction that they are not needed, the

.. Respondents shall be required to submit a Treatability Study Work Plantothe EPA =~

outlining the steps and data necessary to evaluate and initiate the treatability testing
program.

ii) Evaluation of Treatability Studies - Once a decision has been made to perform
treatability studies, the Respondents and the EPA will decide on the type of treatability
testing to use (e.g., bench versus pilot, etc.). Because of the time required to design,
fabricate, and install pilot scale equipment as well as perform testing for various
operating conditions, the decision to perform pilot testing shall be made as early in the
process as possible to minimize potential delays of the Feasibility Study (Task 10). If the
EPA ‘determines that treatability studies are necessary, the Respondents shall submit a
Draft Treatability Study Work Plan (TSWP), Sampling and Analysis Plan (SAP), and
Health and Safety Plan within sixty (60) calendar days after the determination that
treatability studies are necessary. Subject to the provisions in Section X of the AOC, the
Respondents shall submit a Final TSWP, SAP, and HSP within thirty (30) days after
completing discussion of the EPA’s comments on the Draft TSWP (and in no event later
than sixty (60) calendar days after receipt of the EPA’s comments on the Draft TSWP.
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The EPA will not approve the TS HSP but may provide comments to the Respondents.

The Respondents shall submit a Draft Treatability Study (TS) Report to the EPA for

- review and approval according to the project schedule in the Final Treatability Study
Work Plan. Subject to the provisions in Section X of the AOC, the Respondents shall
submit a Final TS Report within thirty (30} calendar days after completing discussion of
the EPA’s comments on the Draft TS Report (and in no event later than sixty (60)
calendar days after receipt of the EPA’s comments of the Draft TS Report. This report
shall evaluate the technology’s effectiveness and implementability in relation to the
Preliminary Remediation Goals established for the Site. Actual results must be compared
with predicted results to justify effectiveness and implementability discussions.

Task 9: Remedial Investigation Report

37. The Respondents shall prepare and submit a Remedial Investigation (RI) Report. The
Respondents shall refer to the EPA’s guidance document entitled, “Interim Final Guidance for
Conducting Remedial Investigations and Feasibility Studies Under CERCLA” (EPA 1988b), including
Table 3-13 (Suggested RI Report Format), for the RI Report format and the required content. The
Respondents shall discuss the RI Report format and the required content with the EPA’s Remedial Project
Manager early in the RI/FS process. The information shall include a summary of the results of the field
activities to characterize the Site, classification of ground water beneath the Site, nature and extent of
contamination for all media, and appropriate site-specific discussions for fate and transport of
contaminants. The Respondents shall incorporate the results of Task 7 (Risk Assessments) into the RI
Report, as appropriate.

The Respondents shall submit a Draft RI Report to the EPA for review and approval according to
the project schedule in the Final RI/FS Work Plan. Subject to the provisions in Section X of the AOC, the
Respondents shall submit a final RI Report within thirty (30) calendar days after completing discussion of
the EPA’s comments on the Draft RT Report (and in no event later than sixty (60) calendar days after
receipt of the EPA’s comments on the Draft RI Report).

Task 10: Feasibility Study .

38. The Respondents shall perform a Feasibility Study (FS) as specified in this SOW. The FS shall
include, but not be limited to, the development and screening of alternatives for remedial action, a
detailed analysis of alternatives for remedial action, and submittal of Draft and Final FS Reports as
follows:

a) Development and Screening of Alternatives for Remedial Action - The Respondents shall
develop an appropriate range of remedial alternatives that will be evaluated through development
and screening.

b) Detailed Analyses of Alternatives for Remedial Action - The Respondents shall conduct a
detailed analysis of remedial alternatives for the candidate remedies identified during the
screening process described in this Task. This detailed analysis shall follow the EPA’s guidance
document entitled, “Interim Final Guidance for Conducting Remedial Investigations and
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Feasibility Studies Under CERCLA” (EPA 1988b) and other appropriate guidance documents.
The major components of the Detailed Analysis of Alternatives for Remedial Action shall consist
of an analysis of each option against a set of evaluation criteria and a separate discussion for the
comparative analysis of all options with respect to each other in a manner consistent with the
NCP. The Respondents shall not consider state and community acceptance during the Detailed
Analysis of Alternatives. The EPA will perform the analysis of these two criteria. At the
conclusion of the Detailed Analysis of Alternatives and within the time frame specified in the
project schedule in the Final RI/FS WP, the Respondents shall provide the EPA with a Draft FS
Report as outlined below.

Draft Feasibility Study Report - The Respondents shall submit to the EPA, for review and
approval, a Draft FS Report which documents the activities conducted during the Development
and Screening of Alternatives and the Detailed Analyses of Alternatives, as described above,
according to the project schedule in the Final RI/FS WP. The Respondents shall refer to the
EPA’s guidance document entitled, “Interim Final Guidance for Conducting Remedial
Investigations and Feasibility Studies Under CERCLA” (EPA 1988b), specifically Table 6-5
(Suggested FS Report Format) for FS Report content and format.

" ¢) Final Feasibility Study Report — The Draft FS Report shall provide the basis for the
Proposed Plan developed by the EPA under CERCLA and shall document the development and
analysis of remedial alternatives. The Draft FS Report may be subject to change following
comments received during the public comment period on the EPA’s Proposed Plan. The EPA
will forward any comiments pertinent to content of the Draft FS Report to the Respondents.
Subject to the provisions in Section X of the AOC, the Respondents shall submit a Final FS
Report within thirty (30) calendar days afier completing discussion of the EPA’s comments (and
any public comments provided by EPA) on the Draft FS Report (and in no event later than sixty
(60) calendar days after the receipt of comments from EPA on the Draft FS Report).
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 DUE DATE (CALENDAR DAYS)

1. Scopmg Phase Meetmg

Meetmg to be scheduled within fourteen (14) days
after the effective date of the AOC.

2. Draft and Final RI/FS Work Plan (WP)

Draft due within sixty (60) days after the Scoping
Phase Meeting. Final due within thirty (30) days after
completing discussion of the EPA’s comments on the
Draft RI/FS Work Plan (and in no event later than
sixty (60} days after receipt of the EPA’s comments on
the Draft RI/FS Work Plan)

3. Draft and Final RI/FS Sampling and Analysis Plan
(SAP)

Draft due within sixty (60) days after the Scoping
Phase Meeting. Final due within thirty (30) days after
completing discussion of the EPA’s comments on the
Draft RI/FS SAP (and in no event later than sixty (60)
days after receipt of the EPA’s comments on the Draft
RI/FS Work SAP) '

4. RI/FS Site Health and Safety Plan

Plan due within sixty (60) days after the Scoping Phase
Meeting.

5. Draft and Final Technical Memorandum on
Modeting of Site Characteristics

Draft due when Respondents propose that modeling is
appropriate. Final due within thirty (30) days after
completing discussion of the EPA’s comments on the
draft memorandum (and in no event later than sixty
(60) days after receipt of the EPA’s comments on the
draft memorandum). :

6. Draft and Final Baseline Human Health Risk
Assessment (BHEHRA)

Draft due as specified in the Final REFS WP. Final
due within thirty (30) days after completing discussion
of the EPA’s comments on the Draft BHHRA (and in
no event later than sixty (60) days after receipt of the
EPA’s comments on the Draft BHHRA).

7. Draft and Final Screening Level Ecological Risk
Assessment (SLERA} Report

Draft due as specified in the Final RI/FS WP. Final due
within thirty (30) days after completing discussion of
the EPA’$ comments on the Draft SLERA Report (and
in no event later than sixty (60) days after receipt of
the EPA’s comments on the Draft SLERA Report).

8. Draft and Final Baseline Ecological Risk
Assessment (BERA) Problem Formulation (PF) Report

Draft due as specified in the Final RI/FS WP. Final
due within thirty (30) days after completing discussion -
of the EPA’s comments on the Draft BERA PF Report
(and in no event later than sixty (60) days after receipt
of the EPA’s comments on the Draft BERA PF
Report).




APPENDIX A (CONTD.)
SCHEDULE OF DELIVERABLES/MEETINGS
STATEMENT OF WORK
REMEDIAL INVESTIGATION AND FEASIBILITY STUDY
CEDAR CHEMICAL CORPORATION SUPERFUND SITE

. DUEDATES (CALENDARDAYS)

9. Draft and Final Baseline Ecological Risk
Assessment (BERA) Work Plan (WP) and Sampling
and Analysis Plan (SAP)

Draft due as specified in the Final RI/FS WP. Final
due within thirty (30) days after completing discussion
of the EPA’s comments on the Draft BERA WP and
SAP (and in no event later than sixty (60) days after
receipt of the EPA’s comments on the Draft BERA
WP and SAP).

10. Draft and Final Baseline Ecological Risk
Assessment (BERA) Report

Drait due as specified in the Final REFS WP, Final
due within thirty (30) days after completing discussion
of the EPA’s comments on the Draft BERA Report
(and in no event later than sixty (60) days after receipt
of the EPA’s comments on the Draft BERA Report).

11. Draft and Final Treatability Study (TS) Work Plan
{WP), Sampling and Analysis Plan (SAP), and Health
and Safety Plan :

Draft due within sixty (60) calendar days after the
determination that treatability studies are necessary.
Final due within thirty (30) days after completing
discussion of the EPA’s comments on the Draft TSWP
(and in no event later than sixty (60) days after receipt -
of the EPA’s comments on the Draft TSWP).

12. Draft and Final Treatability Study (TS) Report

Draft due as specitied in the Final RI/FS WP. Final
due within thirty (30) days after completing discussion
of the EPA’s cornments on the Draft TS Report (and in
no event later than sixty (60) days after receipt of the
EPA’s comments on the Draft TS Report).”

13. Draft and Final Remedial Investigation (RI) Report

Draft due as specified in the Final RI/FS WP, Final
due within thirty (30) days after completing discussion
of the EPA’s comments on the Draft RI Report (and in
no event later than sixty (60) days after receipt of the
EPA’s comments on the Draft RI Report).

| 14. Draft and Final Feasibility Study (FS) Report

Draft due as specified in the Final RFS WP. Final
due within thirty (30) days after completing discussion
of the EPA’s comments on the Draft ¥S Report (and in
no event later than sixty (60) days after receipt of the
EPA’s comments on the Draft FS Report).
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The following list comprises some of the guidance documents that are applicable to the Remedial
Investigation and Feasibility Study process. The Respondents should consult with EPA’s Remedial
Project Manager for additional guidance and to ensure that the following guidance documents have not
been superseded by more recent guidance:

U.S. Environmental Protection Agency (EPA) 1987a. “Data Quality Objectives for Remedial Response -
Activities.” Office of Emergency and Remedial Response and Office of Waste Programs Enforcement.
EPA/540/G-87/003, OSWER Directive No. 9335.0-7b. March 1987. ‘

EPA 1987b. “Interim Guidance on Compliance with Applicable or Relevant and Appropriate
Requirements.” Office of Emergency and Remedial Response OSWER Directive No. 9234.0-05. July 9,
- 1987.

EPA 1988a. “CERCLA Compliance with Other Laws Manual.” Office of Emergency and Remedial
Response. OSWER Directive No. 9234.1-01. August 1988.

EPA 1988b. “Interim Final Guidance for Conducting Remedial Investigations and Feasibility Studies

Under CERCLA.” Office of Emergency and Remedial Response. EPA/540/G-89/004. OSWER Directive

No. 9355.3-01. October 1988.

EPA 1989a. “CERCLA Compliance with Other Laws Manual: Part II. Clean Air Act and Other
Environmental Statutes and State Requirements.” Office of Emergency and Remedial Response. OSWER
Directive No. 9234.1-02. August 1989.

EPA 1989b. “Risk Assessment Guidance for Supetfund, Volume I, Human Health Evaluation Manual
(Part A).” Office of Emergency and Remedial Response. EPA/540/1-89/002. OSWER Directive No.
9285.7-01A. December 1989. ' '

EPA 1991a. “Human Health Evaluation Manual, Supplemental Guidance: Standard Default Exposure
Factors.” Office of Emergency and Remedial Re_sponse. OSWER Directive No. 9235.6-03. March 1991.

EPA 1991b. “Risk Assessment Guidance for Superfund: Volume I, Human Health Evaluation Manual
(Part B), Development of Risk-Based Preliminary Remediating Goals.” Office of Emergency and
Remedial Response. OSWER Directive No. 9285.7-01B. December 1991.

EPA 1991¢. “Risk Assessment Guidance for Superfund: Volume I,‘ Human Health Evaluation Manual
(Part C), Risk Evaluation of Remedial Alternatives.” Office of Emergency and Remedial Response.
OSWER Directive No. 9285.7-01C. 1991.

EPA 1992a. “Guidance for Data Useability in Risk Assessment.” Office of Emergency and Remedial



Response. OSWER Directive No. 9285.7-09A. April 1992 (and Memorandum from Henry L. Léngest
dated June 2, 1992).

EPA 1992b. “Supplemental Guidance to RAGS: Calculating the Concentration Term.” Office of |
Emergency and Remedial Response. OSWER Directive No. 9285.7-081. May 1992.

EPA 1997. “Ecological Risk Assessment Guidance for Superfund, Process for Designing and Conducting
Ecological Risk Assessments.” Office of Emergency and Remedial Response. EPA/540-R-97-006. June 3,
1997. ‘ ,

EPA 2000. “Guidance for the Data Quality Objectives Process.” EPA QA/G-4, EPA/600/R-96/055.
August 2000.

EPA 2001a. “EPA Requirements for Quality Assurance Project Plans.” Office of Environmental
Information. EPA QA/R-5. EPA/240/B-01/003. March 2001.

EPA 2001b. “Risk Assessment Guidance for Superfund, Volume 1 - Human Health Evaluation Manual
(Part D, Standardized Planning, Reporting, and Review of Superfund Risk Assessments). Final.
Publication 9285 7-47. December 2001.

EPA 2001c. “Reuse Assessments: A Tool to Implement The Superfund Land Use Directive.” OSWER
© 9355.7-06P”, June 2001 available at

EPA 2002. “EPA Guidance for Quality Assurance Project Plans.” EPA QA/G-5. EPA/240/R-02/009.
December 2002. ‘

EPA 2009a. “U.S. Environmental Protection Agency Office of Solid Waste and Emergency Response
Principles for Greener Cleanups™ August 2009 available at

http://www.epa.gov/oswer/greencrcleanups/pdfs/oswer greencleanup principles.pdf

EPA 2009b. “EPA Region 6 Clean and Green Policy” September 2009 available at
http://www.cluin.org/greenremediation/docs/R6GRPolicy.pdf
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APPLICABLE OR RELEVANT AND APPROPRIATE REQUIREMENTS
REMEDIAL INVESTIGATION AND FEASIBILITY STUDY
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A preliminary list of probable Applicable or Relevant and Appropriate Requirements (ARARs)
will be generated by the Respondents during the Remedial Investigation and Feasibility Study process.
This list will be compiled according to established EPA guidance, research of existing regulations, and
collection of site-specific information and data. Three types of ARARs will be identified:

1) Chemical-Specific ARARs: These ARARSs are usually health- or risk-based numerical values
or methodologies used to determine acceptable concentrations of chemicals that may be found in -
or discharged to the environment (e.g., maximum contaminant levels that establish safe levels in
drinking water). - |

2) Location-Specific ARARs: These ARARSs restrict actions or contaminant concentrations in
- certain environmentally sensitive arcas. Examples of areas regulated under various Federal laws
include floodplains, wetlands, and locations where endangered species or historically significant
- cultural resources are present.

3) Action-Specific ARARs: These ARARs are usually technology- or act1v1ty-based requlrements '
or limitations on actions or conditions involving spec;ﬁc substances.

Chemical- and location- specific ARARs are identified early in the process, generally during the '
site investigation, while action-specific ARARs are usually identified during the Fea51b111ty Study in the
detailed analysis of altematlves
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Report Date: 01/07/2014 _
' Reconciliation Pending
Itemized Cost Summary

Page 1 of 1

CEDAR CHEMICAL CORPORATION, WEST HELENA, AR SITE ID‘= 06 NH

UNRECONCILED COST FROM 10/07/2006 THROUGH 01/07/2014

' SPECIAL NOTICE FOR RIFS

REGIONAL PAYROLL COSTS wovomvoonrreoeeoeoeooeeeseoneoee eeeeesssoesmmeeeeen

REGIONAL TRAVEL COSTS ...covvicnsvereremmmsssmmmssssmsnsssans S

EMERGENCY REMOVAL CLEANUP (ERC) CONTRACT
ENVIRONMENTAL QUALITY MANAGEMENT , INC. (68-S6-0201) .......ccivuverns

ENFORCEMENT SUPPORT SERVICES (ESS)
- TOEROEK ASSOCIATES, INC. (EPW00T) ..cvvooeeecooeveessenessesseeerssseesssree

INTERAGENCY AGREEMENT (IAG)

RECORDS MANAGEMENT/ DOCUMENT CONTROL ‘
SCIENCE APPLICATION INT'L. CORP. (EPR60801) .........cco0nns IS RS-

- REGIONAL OVERSIGHT CONTRACT (REDI-SUBCLASS)
-~ DYNAMAC CORPORATION (EPWOBOTT) ..crvrevrreermcosesrssncssssscseressssssessoes

SUPERFUND COOPERATIVE AGREEMENT (SCA)

~ ARKANSAS DEPARTMENT OF POLLUTION CONTROL & ECOLOGY (VOOFet -

* SUPERFUND TECH ASSIST AND RESPONSE TEAM (START)
WESTON SOLUTIONS, INC. (68-WO-1005) ........eorrereeoraenrrereerrrsen

' MISCELLANEOUS COSTS (MIS) ........... S — sreesroemmestesmeneson

EPA INDIRECT COSTS S ——

$70.030.44

$2,278.67

($1,127.82)
$103,053.08
$4.67

$1,173.66

$8,564.80

$1.260.36 - '

- ($14.88)

$50.00

$78,520.79

$263,802.77

Total Site Costs:
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ENCLOSURE 5
Parties Receiving This Letter

‘May 28, 2014:

Sabrina Mizrachi
Environmental Counsel
-FMC Corporation

1735 Market Street
Philadelphia PA 19103

Nan Bernardo

Senior Environmental Counsel
BASF Corporation

100 Park Avenue

Florham Park, NJ 07932

Jon Gorosh

Paralegal

BP Corporation North America Inc.
501 Westlake Park Blvd.

Mail Code WL 1 16.189

Houston, TX 77079

Heidi B. Goldstein (Goodrich Corporation)
Thompson Hine LLP '

3900 Key Center

127 Public Square

. Cleveland, Ohio 44114

Ellen Thompson

Bl -du Pont de Nemours and Company. ..

D7098-1
1007 Market Street
Wilmington, Delaware 19898




December 13, 2013:

Chintan K. Amin

Sr. Counsel

Bayer Corporation

100 Bayer Road ,
Pittsburgh, Pennsylvania 15241

Edward Lewis
Syngenta '
Fulbright & Jaworski L.L.P

1301 McKinney Street

Suite 5100
Houston, Texas 77010

CC: Ken Rike

GRB Biosciences Corporation
2239 Haden Road

Houston, Texas 77015

Jeffery S. Lang

Senior HSE Counsel

Rhodia Incorporated
8 Cedar Brook Drive
Cranbury, New Jersey 08512

.Eve W, Barron, Senior Counsel

Environmental & Safety Law Group
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Parties Receiving This Letter

Chevron U.S.A. Incorporated
1400 Smith Street, Sth Floor -

-Houston, Texas 77002

Shannon S. Callahan, Esq.
Authorized Representative

Rohm and Haas

100 Independence Mall West
Philadelphia, Pennsylvania 19106

Kevin Vaughan

Exxon Mobil Corporation

3225 Gallows Road, Room 3D0212
Fairfax, Virginia 22037

Helena Chemical Company
225 Schilling Boulevard
Collierville, Tennessee 38017

Judith A. Reinsdorf

Executive Vice President & General
Counsel

Tyco International

9 Roszel Road

Princeton, New Jersey 08540
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